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AlFOREWORD 

The papers herewith are reprinted from the following 
newspapers: 

The Detroit Free Press 

The New York Evening Globe 

The Providence Journal 

The Albany Knickerbocker Press 

The New York Tribune 

The Baltimore Evening Sun 

and various other American papers. 

Extracts of some and the substance of others have also 
appeared in the London Field, The Daily News, and 
other English papers. 



INTRODUCTORY 

From time to time during the past twelve months as 
questions have arisen and public attention has been 
attracted to various aspects of the endless Maritime 
Controversy, I have written letters which have ap- 
peared, in whole or in part, in various journals here 
and in England dealing with one and another por- 
tion of the subject at the moment up for considera- 
tion. Nothing can be claimed for them along the 
line of research or finality. Doubtiess, nevertheless, 
they will tend in a degree to clarify situations which 
may recur, or will at least lend something to the dis- 
cussions which will again arise. 

With acknowledgments to the various newspapers 
which have been good enough to give them place in 
their columns, they are here gathered together in some- 
what more permanent though unelaborated form. 

June nth, 1918. C. S. D. 
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FREEDOM OF THE SEAS 



CHAPTER I 



"the freedom of the seas" 



The phrase has come glibly from many tongues 
during the past three years. It has also been officially 
used by Germany on several occasions as well as by 
the President of the United States. It has been as- 
serted by Great Britain to have bfeen a long existent 
fact. It appears in the Pope's peace proposals. No 
one has undertaken to define or explain the various 
senses in which it has been employed. No definite 
meaning has been ascribed to it. The belief has been 
strong that Germany's meaning and the meaning of 
the President and the meaning of Great Britain are 
not the same. In what sense the Pope used the ex- 
pression was unknown until to-day. But it appears by 
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lo THE FREEDOM OF THE SEAS 

a cable from Rome, that on Wednesday, August 22nd, 
the Belgian and British ministers accredited to the 
Vatican were separately received by Pope Benedict 
and each in turn inquired as to the meaning of the 
reference to "The Freedom of the Seas" in the Pope's 
peace proposals, and the Pontiff replied that his in- 
tention had been to give to this phrase the same mean- 
ing as that of President Wilson in his message while 
"leaving ample liberty to the belligerents to agree in 
future discussions as to details." But President Wil- 
son ascribed no definite meaning to it. The phrase 
as it stands to-day unexplained, undefined, obscure, 
indeterminate, is shown by this necessity of a "defini- 
tion by reference" to be, if it continue so to be left, but 
a blind trap from which danger must arise. It is the 
wedge Germany would drive home between the Allies 
and ourselves. The one subject through which she 
hopes to separate us from them. A dish of hell-broth 
brewed for us to sup. Siegfried's horn of mead — and 
Hagen's spear would be waiting for our back when 
we woke from our trance. But "Springes to catch 
woodcocks" have been heard of before and, if Ger- 
many is a would-be fowler, she has spread her net 
rather openly in the bird's sight. Meanwhile, no free- 
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dom of the seas exists to-day in any sense of the 
word. On the contrary Germany, Great Britain, 
France and America equally, though in different man- 
ner, fetter the seas. Will America assent to-day to 
there being, not alone that freedom of the seas which 
Germany has in mind when using the phrase, but any 
freedom of the seas ? Would she permit to the Dutch 
grain vessels unrestricted leave to trade? It is useless 
to say — "But that is an embargo." The manner of 
accomplishing the result is immaterial. Free traffic at 
sea is prevented by the United States to-day. Would 
France and Great Britain permit the vessels of such 
maritime countries as are not yet at war with Ger- 
many to proceed unimpeded with their cargoes to Ger- 
man ports? It is no answer to say — "But that is 
'blockade by way of reprisal.' " It is simply an inter- 
fering with the freedom of the seas. Would Germany 
permit supplies, munitions and food to be transported 
to England without exposure to the effects of her sub- 
marine campaign? It is idle to reply — "But that is 
an exercise of the right of 'capture at sea.' " It is 
simply Germany's method of den)ring in fact the free- 
dom of the seas. So here we have these great nations, 
loudly proclaiming a principle in the same terms, each 
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12 THE FREEDOM OF THE SEAS 

nevertheless meaning some wholly different thing and 
each denying by its deeds what it asseverates in word. 
Yet what they respectively mean by the phrase is an 
open secret. Also it is known that their respective 
meanings are irreconcilable as between Germany on 
the one side and Great Britain, France and America 
on the other, though with some mutual concessions, 
they are reconcilable as between France, Great Britain 
and the United States. The Pope's assumption that 
only details would have to be adjusted by future dis- 
cussion is too hopeful. The radical differences in the 
senses in which the expression is employed are, as 
between Germany and the others, vital. When Ger- 
many employs the phrase she means (though she avoids 
saying it) that, being from her militant form of Gov- 
ernment superior on land to any other single power, 
and yet controlled as to her world aggression by the 
superiority of the British fleet, she would desire that 
it be stipulated in the law of nations that no blockade 
of any kind should be permitted of any port and that 
none of the objects of commerce should be held to 
be contraband of war except munitions ( for she would 
catch her victims unprepared) — ^thus would she com- 
pass her desired "Freedom of the Seas." Absolute 
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liberty isp all to pass freely in all directions upon the 
high seas in time of war as in time of peace to any 
port, that she may obtain food in despite of Britain's 
navy when she is at war — ^but not for mimitions, that 
her foes shall not have their military necessities re- 
plenished. Thereby at a stroke she would nullify 
Great Britain's superiority at sea while retaining her 
own superiority on land. This happy solution, from 
the German point of view, of a difficult problem does 
not in the meanwhile attract favorable attention in 
France, Great Britain or this country. The British 
reason somewhat to the contrary. They take the posi- 
tion that true Freedom of the Seas has existed for a 
long period, that it owes its existence and maintenance 
to the British fleet, that for many years they have 
patrolled the world, have guarded with equal care the 
legitimate commerce of all other peoples at their own 
expense, have kept open the routes of trade, have ex- 
terminated pirates, have lighted foreign channels 
where civilized governments did not exist to undertake 
the duty, that all this constitutes the true freedom of 
the seas and that Germany's demands are the cloak and 
cover for a purposed and future aggression. As to 
blockade they regard it, as it imdoubtedly is to-day. 
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a legitimate step in war when war may occur — each 
blockade or attempted blockade to be judged as to its 
validity in accordance with the circumstances of each 
particular case. As for capture at sea, they subscribe 
in a general way to the proposition that free ships 
make free goods, other than contraband, but they de- 
cline the proposition that free goods make free ships. 
It will be observed that the doctrines of the two na- 
tions co-relate somewhat with their own respective 
needs and opportimities. Germany's continental posi- 
tion and her training to arms, coupled with her sec- 
ondary place as a naval power, lead her to urge stren- 
uously that which will advantage her and operate to 
the detriment of all those whom she regards as po- 
tential future foes — in brief, the remainder of the 
world. And this is in accordance with the genius of 
her Government and her world position as a military 
power. Great Britain on the other hand — ^an island 
kingdom, maintaining such superiority as she has in 
certain directions, through sea traffic, comprehending 
how essential it is to her continued existence that she 
should have the power, whether she exercise it or not, 
of dominating the sea whenever she may become in- 
volved in war — contends equally strenuously for the 
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continuance of those conditions which permit her that 
position of reserved power. And she points to her 
having exercised it for the protection of all as the 
best argument for its continuance unchanged. As for 
America our position was somewhat different. It is 
fair to say that our reasoning has been somewhat 
checked up latterly by an awakened comprehension 
of the present, or if you will the very recent aims 
of Germany and an appreciation of the large possi- 
bility of similar aims being entertained by either the 
new Germany or by some other power which may 
hereafter mold itself upon similar lines — ^therefore, 
I say "was." Just what our position on this question 
should properly be in the future is difficult to say. It 
would be rash to prophesy. What our position was 
prior to the German war may, however, be stated, and 
varying deductions as to best future policy may be 
drawn in accordance with what one or another may 
estimate to be the probable, more or less permanent, 
outcome in resultant effect of the present conflict. To 
understand the position which we have in the past 
maintained it i^ necessary to take into consideration 
the fact that a secure and uninterfered with carrying 
trade, preferably as far as may be in our own bottoms, 
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is a desideratum for this country, since we are large 
producers both of raw material and of manufactured 
goods and importers of goods of all kinds on a large 
scale. We have therefore wished that our overseas 
trade with all foreign nations should remain, as far 
as possible, unrestricted whether they or any of them 
be at any given time at war or at peace with each 
other. We have also felt that the full scope of the 
rule — ^more honored, alas, in its breach than its ob- 
servance at present — ^which provides for the immunity 
of private property on land, from arbitrary seizure in \ 
case of war accompanied by invasion, should be ex- 
tended to private property at sea. Nor is there to our 
minds much of logical argument which can be ad- 
vanced against the proposition (bear in mind, how- 
ever, that fequisitic«is to maintain invading armies 
are permitted by the laws of war). Some years ago, 
when urged to relinquish the right to issue letters of 
marque, a proposal inuring rather to the benefit of 
Great Britain and her commerce than to that of any 
other nation; we offered to acquiesce if this principle 
which may be roughly described as immunity for pri- 
vate property at sea were adopted into the law of 
nations, or even if, as it was sometimes expressed, it 
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were to be conceded by all that free goods should 
make free ships and free ships make free goods. ^ Our 
counter proposal was declined and, though we have 
not exercised it, we retain in form the right to issue 
letters. Meanwhile we acquiesce in the proposition 
that blockade is legitimate method of maritime war 
and also in the proposition that enemy ships may be 
captured at sea without regard to their cargoes b^ing 
contraband of war. This latter right, if properly it 
should be designated a right to despoil a private indi- 
vidual because his goods are at sea and not on land, 
we would doubtless be willing to abandon in common 
with the other nations. We would also be willing to 
make definite permanent niles covering the subject of 
contraband. That we would be willing to abandon the 
right of blockade is a more doubtful question. It is 
then perhaps reasonably accurate to say that in a gen- 
eral way our attitude on the subject of the freedom 
of the seas might be defined as being, at least until 
very recently, that we desire that in time of war sub- 
stantially the same rules should be applied to private 
property at sea which are in theory, though not in 
German practice, applied to private property on land. 
No attempt is made in the foregoing at exhaustive 
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discussion. It is a mere stating of elementary facts — 
a few simple exfdanations relative to the blind phrase 
"The Freedom of the Seas'' now brought into promi- 
nence through the Pope's proposals. 



CHAPTER II 

WHAT SHALL BE THE FREEDOM OF THE SEAS IN TIME 

OF WAR? 

It is not proposed to deal in this paper with the 
more intricate questions involved in the general sub- 
ject nor with the question of what sanctions may be 
necessary to produce compliance with regulations. For 
present purposes compliance with such rules as may 
be made must be assumed. It must temporarily be 
taken for granted that the rules to be laid down will 
be self-enforcing if progress is to be made in the dis- 
cussion. Later, in another paper, under another head 
and without reference to their application to any spe- 
cial set of rules, but as applying to all rules which 
may be the outcome of the World's Peace Congress, 
to be held at the termination of the German War, the 
question of the sanctions proper to their enforcement 
can be dealt with. To take up the simpler questions 
concerned in the matter of establishing the require- 
ments of a suitable "Freedom of the Seas in Time of 
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War" we find at the outset that the term itself must 
be discarded as misleading and a more accurate desig- 
nation substituted therefor since it is palpably a self- 
contradictory phase. 

There cannot be "freedom of the seas in time of 
war" in the full sense of such an expression. Postu- 
late war as a possible existing condition and the na- 
tions of the earth at once range themselves into two 
groups, belligerents and neutrals. Each group, as in- 
ternational law stands, has rights peculiar to the con- 
dition in which it finds itself. Primarily the rights of 
neutrals are or in any event should be the norm. 
Those rights which arise or are deemed to arise to 
belligerents, because of their newly assumed state or 
condition, are the abnormal. For peace is, in modem 
thought, asstmied to be the normal state, war the ex- 
ceptional. 

It follows that all belligerent rights at sea must be 
regarded as being in the nature of grants in diminu- 
tion of a full freedom of the seas. It appears clear 
that belligerent maritime rights are, in so far as they 
touch others than the belligerents, infringements upon 
the general right, upon the rights of those who are 
not at war. They are something carved out of, or 
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taken away from, the perfect right, the full title to a 
free use of the seas, un-subject to other than natural 
laws, which belongs to all nations and primarily re- 
mains or should in theory remain to all who do not 
become parties to the war. They are something be- 
stowed upon th^ belligerents by the world at large to 
enable them to wage effective war, to exercise the 
functions appropriate— or so deemed — ^to the state or 
condition which as belligerents they have assumed; 
that of being at war. The mere statement of the case 
carries with it a negation of there being precision in 
the phrase, "Freedom of the seas in time of war," 
since it is palpable that, on war arising, "freedom of 
the seas" to some extent ceases to exist both as the 
laws of war at sea now stand and as they will stand 
even if largely modified at the Peace Congress, unless 
and until all war at sea be prohibited and navies wholly 
cease to exist. That, while desirable to look forward 
to and a thing which we may hope will be ultimately 
established, is a condition the existence whereof none 
can anticipate until war on land be also definitely done 
away with. This latter desideratimi we may hope for, 
or if you choose anticipate, but not as a concomitant 
of the close of the German war. Certain deductions 
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meanwhile flow inescapably from the proposition that 
any and all maritime rights granted to belligerents as 
such are in the nature of an extension or enlargement 
of their normal rights at sea. These deductions are: 
that the rights so given being in derogation of the com- 
mon or normal right, should be jealously and grudg- 
ingly granted, strictly limited and subject at every 
point to close scrutiny, lest the boimds of the grant 
be exceeded in any particular, at any point, or in any 
direction. 

The plea of necessity is not to be heeded — it em- 
bodies in itself the abrogation of all rule, the destruc- 
tion of all right The sum total of the experience of 
the German war is forever to abolish that theory. 
General proffer of subsequent compensation by a bel- 
ligerent because of intent to indulge in breach of rules 
is equally to be put aside. Nothing should be per- 
mitted to be offered as quasi-justification for an in- 
fringement (other than unwitting) of any rule. Nat- 
urally an individual neutral nation can agree in a given 
case, if it be possible for such a case to arise, for such 
then present or future compensation as may seem to 
it sufficient to acquiesce in any infringement of its own 
particular right in any given direction, or to any agreed 
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extent so long as the right of no other nation either 
neutral or belligerent is touched — ^though the subjects 
which could fall within such a category are all but 
impossibly few. Any individual or people can waive 
any right he or it may possess so far as he or it is 
concerned, but not for another and non-assenting in- 
dividual or people. When a state of war exists there 
are extremely few if any rights at sea which a neutral 
nation could waive as to one belligerent without af- 
fecting other neutral nations, or else injuriously af- 
fecting the corresponding duty to the other belligerent 
to an extent falling within the line which demarcates 
breaches of neutrality. 

From all the above it appears that the actual phrase 
which describes and designates the subject tmder dis- 
cussion would be "Maritime Neutral and Belligerent 
Rights'* — ^to add the words "in time of war" would 
be mere tautology, for other than in time of war there 
are no neutrals and no belligerents. It seems also clear 
that the true inquiry is in what particular directions 
and to what extent in each such direction shall neutral 
nations be required to waive as to themselves as in- 
dividual nations and as to all nations at large the full 
measure of their common "Maritime Rights in Time 
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of Peace" to meet the requirements of belligerency, 
1. e., the demands of warfare. 

No general rules to govern the matter can be laid 
down since no principles are involved save and except, 
always, one general rule, mentioned hereinafter, which 
can be confidently asserted and which does involve 
a principle. It is a case of dealing with individual sub- 
jects and disposing of each in accordance with the con- 
sensus of world opinion at the given moment as to 
each subject separately. Nevertheless, there must be 
compliance in each case with the one general rule re- 
ferred to, subject always to such modifications as shall 
seem reasonable in each 2q)plication of that rule to the 
particular phase of the matter which at the time may 
be under consideration. That general rule, which to 
the indicated extent must be complied with in each 
instance, is "Safety for the lives and property of neu- 
trals." In application this principle is, as said, subject 
to such limitations, diflfering in relation to each sub- 
ject of the inquiry as may appear reasonable in the 
particular instance. Perhaps an example may demon- 
strate the point more understandingly than it can be 
done in general terms : 

"May a bdligerent place a 'mine' in his own terri- 
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torial waters?" The answer is naturally in the affirm- 
ative. *'May he place it without regard to the fact 
that it may injure a neutral ?" The answer is naturally 
in the negative. "But may he not place it in his own 
territorial waters if he duly warn the neutral?" The 
answer shifts again to the affirmative. "May he not 
drop a floating 'mine' in the high sea to aid his escape 
from, or to injure a pursuing enemy force, even though 
it may injure a neutral?" The answer is in the nega- 
tive. "But if he provide a device whereby it will be- 
come ' innocuous within a time so brief as to presup- 
pose that no neutral will be injured, since neutrals 
are not supposed to be close attendants upon scenes 
of maritime conflict?" The answer shifts to the af- 
firmative. 

So with each question or sub-subject. It is a case 
of solving or adjudging them one by one, each with 
reference to its own characteristics or conditions, and 
always with due regard to providing safety, primarily 
for neutral lives and goods, secondarily for neutral 
trade, to such extent as shall be deemed reasonable in 
each particular case, or in relation to each particular 
sub-subject. The examples given above are simple 
ones, but serve to illustrate the process, the character 
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of the reasoning which should be applied, and the con- 
trolling elements to be taken into consideration in each 
instance. 

Questions involving safety to neutral lives and goods 
are simpler than those involving the preservation of 
neutral trade, and their determination should cause 
comparatively little divergence of view. Naturally 
the "Maritime Rights of Belligerents Against Each 
Other," both as to combatants and non-combatants, 
and as to neutral citizens or subjects^ are a separate 
matter, and, while they relate to the laws of war at 
sea and intidentally limit the freedom of the seas, as 
far as its free use by the opposing belligerent is con- 
cerned, they should be separately considered. 

It may be well to note here that no attention or 
consideration should be given as precedent to any of 
the German maritime practices during this German 
war — ^all have been abhorrent, brutal and illegal. As 
examples of infringement of existent international law, 
they find their only use. As warning of the necessity 
for sanctions, as intimation of the futility of placing 
reliance upon ahything but ultimate force to control 
even quasi-civilized nations, as admonition that verbal 
claims to moral standards are preposterous as guar- 
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antees of proper conduct, are they alone of value. 
They serve to give us notice through what has occurred 
concerning the use of the one semi-novel instrument 
of naval warfare which Germany has employed, the 
submarine (for her use of the hydrc^aeroplane up to 
the present is negligible) — ^that the world may always 
expect the subterfuge of the advancing of the false 
claim that established rules do not apply whenever the 
mechanics of the subject change. Therefore, the rules 
to be made must themselves provide for their auto- 
matic application to any mechanical devices which may 
be employed, in order to head off such false pretences. 
Beyond these things the German practices do not go. 

The world, international law, the rules of .war at 
sea and the maritime rights both of neutrals and of 
belligerents are the poorer, not the richer, for the Ger- 
man exposition of the small craftiness and large dis- 
ingenuousness of a barbarian tribe. It has all, so far 
as any lesson is concerned, been seen over and over 
again by many nations in their contests with uncivilized 
peoples (notably in the Mongol invasions in the 12th 
and 13th centuries), and as worthy only of contempt 
—except, of course, to those weak minds, of which 
there are a regrettable nimaber, which are of that 
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especial class that invariably yields to a form of ob- 
session in the presence of specious claims, provided 
only that they be arrogantly made. The details of the 
German pretences put forward in connection with each 
succeeding maritime crime will be given in a separate 
paper. 

The principal matters relative to preserving the lives 
and goods of neutrals from the effects of war at sea, 
a narrow question, when brought strictly within the 
limits hereinabove detailed, would be covered by suit- 
able rules being adopted to govern and delimit the 
rights of belligerents in the following matters: 

1. Extinguishment or destruction of coast lights. 

a. On a belligerent's own coast — ^The rules should 
provide for due, timely, full and suitable warning being 
given. 

b. On the enemy's coast — ^The rules should provide 
for due, timely, full and suitable warning being given. 

c On neutral coasts — ^The rules should prohibit. 

2. Removal or destruction of buoys and channel 
beacons or other marks and placing of false buoys and 
marks. 

(This subdivides into the same classes as the fore- 
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going, which are palpably to be similarly disposed of 
as to each class.) 

3. Use of false lights on land to decoy into danger. 

These practices should be made wholly inadmis- 
sible whenever it may be reasonably supposed that neu- 
trals can be exposed thereby to peril. If resorted to 
under circumstances affirmatively and strongly presup- 
posing that peril to neutrals cannot result therefrom, 
and damage is nevertheless suffered by neutrals, full 
compensation and other suitable reparation should be 
made except in cases where they are resorted to under 
the following conditions: 

a. On the belligerents' own coast after due, full, 
timely and suitable warning. 

b. Upon due, full, timely and suitable warning that 
they will be resorted to, on the coasts of enemy terri- 
tory which has been wholly subjugated (i. e., a land- 
ing party temporarily seizing a portion of an enemy 
coast, or an enemy headland, does not come within the 
qualifying clause. — See note at foot). 

4. Placing of mines : 

a. In his own territorial waters by a belligerent. 
The "territorial waters" of each maritime nation (for 
the purpose of this subject) should be definitely de- 
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limited and a belligerent permitted to place suitably 
anchored mines therein after due, timely, full and suit- 
able warning, such mines being provided with devices 
rendering them automatically innocuous if they go 
adrift. 

b. In enemy territorial waters : This should be ab- 
solutely prohibited whether warning be given or not. 
The temptation to give false warning is too great and 
the right to safety of neutrals outweighs any right to 
injure an enemy by resorting to the practice without 
warning. 

c. Outside the territorial waters of either belliger- 
ent : The present rule that loose or floating mines may 
be dropped in the path of enemy vessels provided they 
become automatically innocuous in one hour is a satis- 
factory solution. All other placing of anchored mines 
or dropping of floating mines outside of the territorial 
waters of the belligerent himself should be absolutely 
prohibited (exception in case of close blockade accom- 
panied by due warnings). 

5. Injury to neutrals by conflicts within gun range 
of their shores: This possibility should be cured by 
prohibiting all conflicts within a suitable distance from 
a neutral shore, except where other (lesser) limits may 
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be especially determined upon by the conference to 
meet local conditions. The old marine league rule 
is no longer suitable for universal application to mari- 
time questions, 

6. Injury to neutrals incident to conflicts upon 
waters lying without the limits to be established under 
the foregoing clause : Only one rule can be approved 
as to this. Such damage should be compensated for 
by the belligerents jointly, whichever caused the dam- 
age; subject only to the requirements that the neutral 
took all reasonable available means to remove himself 
from the place of conflict Note : A belligerent might 
seek shelter from gunfire by keeping close company 
with a neutral vessel. If the neutral be in sufficient 
force he should engage him after firing a warning 
gun. In every case where such shelter was sought to 
be availed of, if the offender's Government do not 
make suitable (acceptable) amends, it is a casus belli, 
whether injury to the neutral do or do not result, and 
naturally the offending belligerent should be required 
to compensate for all damage which may result to 
the neutral. 

7. Injury to neutral when at anchor or when under 
way in the territorial waters, harbors, or roadsteads 
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of a belligerent, inflicted incidentally, by an enemy of 
the belligerent. 

a. When in a belligerent's harbor, or when at an- 
chor in a belligerent's roadstead or territorial waters, 
no compensation, ''Fortune de guerre," expression of 
regret would be suitable amends. It is presupposed 
that the harbor or roadstead is fortified, if not a law 
of war at sea has been broken and full compensation 
should be required. Failing such it is a casus belli. 

Restraints (incidental and other) to neutral trade 
(including blockade), liability to capture at sea (in its 
various aspects) and all questions other than the above 
between neutrals and belligerents as to their respective 
maritime rights belong to other categories and will be 
dealt with in other papers. 

(♦Note.) — ^Arguments founded upon the claim that 
giving notice would prevent the employment of any of 
the above measures resulting in advantage, is a resort 
to the false doctrine of "necessity." No "necessity" 
of success c^ the part of a belligerent can be accepted 
as foundation for a "right" to destroy the lives of 
neutrals without any neglect on their part contributing 
to the event. 



1. 



CHAPTER III 

THE SO-CALLED FREEDOM OF THE SEAS 

Use of the Phrase Clouds the Issue 

Many of the problems which will stand for solu- 
tion at the termination of the German war will not 
keenly concern us as to their details. As to one mat- 
ter, however, which presents as well indirect as direct 
dangers every detail is of importance. It is the one 
embraced within the convenient but misleading term, 
*'the freedom of the seas." The phrase was, perhaps 
not unconsideringly, put forward by Germany, and we 
have all unconsciously fallen into the habit of using 
it. But in the phrase we have thus unsuspectingly 
adopted is embraced the danger. There are two sets 
of questions involved in the subject so designated. 
Neither of them, in fact, concerns that supposititious 
freedom of the seas which in the full extent of the 
phrase could only exist under Utopian conditions. 
Two phrases which will define and differentiate those 
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questions which involve the danger from those which 
are harmless should be adopted and persisted in, in 
place of the German phrase. 

"Sea traffic during war and sea traffic during peace," 
"Maritime regulations in war and in peace," "Neutral 
maritime rights," "Maritime neutral and belligerent 
rights," or any of many phrases could be employed ; 
any of them would eliminate possibility of miscon- 
ception and advantage the discussions at the peace con- 
ference when it takes place. The German phrase con- 
tains in grenUo the seeds of a far-reaching evil which 
might blossom at the peace conference and bear un- 
desirable fruit thereafter. All concede that there is 
to-day, and has long been, a substantially full and 
perfect "freedom of the seas in time of peace." All 
will concede that so long as war exists as a possible 
condition in the world there can never be a full and 
perfect "freedom of the seas in time of war." 

But the German phrase confounds together the quite 
separate matters of "maritime rules during war" and 
"maritime rules during peace." War is not yet oblit- 
erated from the consciousness of men, none dares hope 
that it will be done away with beyond recall by the 
pact which will terminate the German war. If the 
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phrase employed clouds the issue of the inherent and 
radical difference between the two subjects, Germany 
will doubtless claim at the peace board that she is rang- 
ing herself on the same side as ourselves on maritime 
questions, and thus divide our counsels. She might 
thereby gain incidentally an indirect advantage, for 
it would tend toward her obtaining our assistance in 
some of her trafficking for such results as will insure 
another war, to settle the evils of which the seeds will 
be then sown (for the genius of her national life ac- 
cepts war as method of national expansion). So, also, 
she might gain the direct result of producing a situa- 
tion in maritime matters which would advantage her 
in constructing the foundations for a future aggres- 
sion — ^which, being thereby the more protected, will 
be by so much the more successful than her present 
attempt. 

We must comprehend that when a State accepts war 
as a legitimate method of national development she 
will in adjusting terms of peace bear ever in mind the 
establishment of conditions which will facilitate her 
war interests and militate against those of other na- 
tions. With this knowledge we would be world crim- 
inals if we went to the peace conference without a 
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sharp line existing in our consciousness between "mar- 
itime regulations in time of peace" and "maritime reg- 
ulations in time of war," or failed to provide for their 
discussion and determination as separate and distinct 
propositions. There are matters to be adjusted in re- 
lation to the former subject — "the maritime laws of 
peace" — all capable of reconcilement where differences 
exist (except, doubtless, the interesting question of 
"customs duties versus free trade," which it is not sup- 
posable that the world is prepared as yet to undertake 
to solve or even to consider as a world question) . Per- 
haps the principal ones are access to the sea for all 
countries and the regulation of light dues, port charges 
and canal tolls throughout the world. 

As to the other question — "maritime regulations in 
time of war" — it is a thorny and knotty matter. Grave 
differences exist and the contest between the maritime 
rights of belligerents and the maritime rights of neu- 
trals is one calling for the employment of a considera- 
tion which will embrace an appreciation of many fac- 
tors, if we are to bring to its adjustment an equipment 
which will afford reasonable presumption of an endur- 
ing solution being reached, or even of an amelioration 
in the future of possibilities which are shown by the 
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German war to be ever imminent The primary step 
in a conservative preparation on our part would ap- 
pear to be clearing away the disguisement of the er- 
roneous phrase the employment whereof has been re- 
garded by some as a part of Germany's forward-look- 
ing propaganda, existence of and her perseverance in 
which has been heretofore known to the few, but has 
now been displayed before an, at first incredulous, ulti- 
mately alarmed world. If the maritime questions 
relating to time of peace and to time of war are con- 
sidered together, and not apart, a backward rather than 
a forward step will be the outcome of the action taken. 
So far as America is concerned, each of these two 
subjects and the rigid keeping apart of the one from 
the other are among the most important questions 
which will be dealt with at the peace conference. From 
our geographic situation maritime matters involve the 
question of our primary relations with the world at 
large, excepting only Canada and Mexico. In regard 
to those two nations our pacific instincts and our recog- 
nition of the rights of others, both nations and indi- 
viduals, tend to guarantee us against the arising with 
them of questions incapable of solution by other 
method than the employment of force, as, though un- 
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der extreme provocation, the Administration has re- 
cently demonstrated in the case of Mexico. It is 
through maritime questions and exigencies — ^leading 
to complications and irritations and thence to graver 
situaticms — tiiat there lies the major probability of in- 
terruptions for us as a nation of the pursuits of peace. 
We need no excuse, therefore, for giving exhaustive 
and earnest consideration to every aspect of these two 
subjects both at large and in detail, nor for resorting 
to care to see that our representatives at the confer- 
ence are fully advised and equipped thereon, nor for 
seeing to it that the two subjects are differentially 
treated, to the end that no confusion of idea may arise, 
and that as no intermingling of the two shall have been 
permitted to occur in our preparation of the matter, or 
suffered to exist in the minds of our representatives, 
so also none shall superyene in the discussions, or be 
present in the decisions which may be arrived at. 

Peril to stable world conditions, the upsetting of any 
hope of the possibility of control of future aggressive 
wars through a league to enforce peace, and the cer- 
tain foundation for many future wars, all reside in 
neglect of a distinct understanding of the difference 
involved between, on the one hand, the treatment of 
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these questions not only separatelyi but with compre- 
hension of their respective inherent attributes, and on 
the other hand, an indeterminate mixing together of 
the two, fotmded on an assumption that though the 
laws of war and the laws of peace may differ on land, 
they can, nevertheless, be successfully made to be the 
same at sea during the existence of either of those 
states or conditions. It would be a courting of disaster 
to make such an assumption. 

The time to regulate the matter is at the outset, and 
if we should continue to use the terminology of Ger- 
many we can hardly be surprised if we find that we 
have enmeshed ourselves in a net, to break out of 
which may not be as easy as it may have seemed when 
the slightness of the strands of which it was cc«nposed 
was originally inspected. We can hardly assume that 
immediately upon the institution in Germany of a rep- 
resentative form of government, with a responsible 
ministry, the entire diaracter and tone, the aims, am- 
bitions and national aspirations of the German people, 
as established during the centuries, will undergo a 
radical and all comprehending change, as though a 
magician's wand had been waved over the land. Such 
changes lie outside all htunan experience. England 



40 THE FREEDOM OF THE SEAS 

had a representative form of govemment, accompanied 
by a responsible ministry, for a long period before the 
growth of democratic institutions accomplished that 
result on her part. Desirable, therefore, as it may be 
that aggression should pass from the national mind, 
not alone of Germany, but of all countries, it may be 
doubted whether complete reliance can be placed upon 
what may prove, if it occur, more a change in form 
than a change in spirit in German statecraft. 



CHAPTER IV 



THE SUBMARINE 



[Note. — In what follows, all "killing outside the 
laws of war" has been denominated for brevity and 
accuracy "murder." Pacifists and any others who ob- 
ject to this term are at liberty to substitute the phrase 
"unlawful killing" in place thereof wherever it oc- 
curs.] 

By direct authority from God, as he stated, ipsis- 
simis verbis : but, as he also stated, of his own motion, 
Alexander VI. in or about 1493 divided substantially 
the whole of the high seas between Portugal and Spain 
— ^this being one of the unfortunate results which 
flowed from the discovery of America by Columbus. 
At a later period, when called to the attention of the 
Dutch, this conclusive disposal of the matter did not 
please them, so they captured a Portuguese, took him 
into harbor, sat on him and condemned him as lawful 
prize, first thoughtfully hiring Mr. De Groot to write 
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a brief in their favor, largely to the effect that the good 
Pope had misunderstood God's real intent in the mat- 
ter in thinking that only two nations need be con- 
sidered. Some time thereafter, the art of printing 
having developed greatly, the more general aq)ects of 
the subject as set forth in Mr. De Groot's brief were 
printed, not so much to gratify his heirs as to annoy 
the English. For the English had developed the idea 
that both the Pope and the Dutch had erred in relation 
to the Lord's intentions; the Dutch in gross and Ae 
Pope in the mere detail that it was they, the English, 
and not the inhabitants of the Peninsula to whom the 
great gift had been intended to be given, so far as it 
was to be exclusively donated to any one. After a 
while British common sense came to their resale and 
they concluded that the Dutch were right and that the 
high seas were the heritage of man. Germany is now 
in process of so conducting herself as to bring the 
whole subject up for review; not in relation to any 
question concerning *The Free Sea of Peace," but in 
regard to the methods of conducting war at sea. The 
major if not the only issue that she raises clusters 
about the uses to which she has put the submarine. 
In considering maritime neutral and belligerent 
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rights one must bear ever in mind certain funda- 
mentals which attend times of peace and which we re- 
gard as "the norm*'; but which are varied (infringed 
upon) by the arising of "belligerent rights" when war 
occurs. They are : The theoretic equality of right in 
the high seas of all nations regardless of disparities in 
power and size, with its corollary an equal right t6 the 
uninterrupted use thereof; also that elsewhere on the 
sea than in its own territorial waters no nation can 
exercise power over other than its own citizens or sub- 
jects. We have seen that it is this general right which 
is necessarily to some extent infringed upon by bel- 
ligerents in the prosecution of war at sea, and it is to 
the delimiting of such infringement — ^to its reduction 
to the point of "reasonableness" — that one must there- 
fore address one's consideration. 

To take up the special question of this paper — the 
problems raised by the uses made by Germany of the 
submarine — it seems as though the point should be 
hardly worth elaboration that the employment of a 
novel means, or of some new marine engine or instru- 
ment, or the application of a known instrument to a 
new use in waging war at sea, cannot of itself vary a 
rule. The first employment of steam in warships, as 
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the first employment of sails for propulsion, enlarged 
the radius of operation of the engine of offensive 
power of the belligerent who employed it, but did not 
give that belligerent greater ''rights'* in its employ- 
ment within such enlarged radius of action than had 
existed theretofore. And as, in accordance with nat- 
ural law, advantage in one direction is invariably more 
or less offset by some weakness inherent to the source 
of the advantage, it did not thereupon become the fact 
that the rule changed to accommodate the weakness — 
to allow the utilization of the advantageous element 
without an acceptance of the adverse conditions at- 
tendant on its employment. 

When vessels of war first utilized sail propulsion 
they did not on that account gain the right to take 
sails and cordage from the Vessels of neutrals to re- 
pair, or replace losses suffered in action, nor those first 
employing steam power, coal. Nor did the latter ac- 
quire the right to replenish their motive power (coal) 
in neutral ports beyond the amount necessary to take 
them by the most direct route to their nearest home 
port. On the contrary by common consent it was 
recognized that to supply motive power beyond that 
point would be to equip such vessels for offense against 
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a power with which the particular neutral was at peace. 
So also any other limitation or weakness inherent to 
the engine of war employed cannot be undertaken to be 
offset by claiming a change of rule to have occurred 
because the implement employed is novel or put to a 
new use. 

For example, the merchantman of a belligerent, or 
a neutral merchantman liable to capture (because of 
the character of her cargo or for other reason), or 
liable to visit and search, being entitled to seek to es- 
cape and also resist capture, without subjecting her- 
self or her equipage to extraordinary after penalty, or, 
indeed, to any other treatment or procedure, once re- 
sistance ceases, than if she had not resisted, it would 
be preposterous to say that the rule was varied because 
the attacking vessel was of weak character — ^let us say, 
an open boat which put off from a nearby shore wit|;i 
an armed crew. A merchant vessel of a belligerent 
encountering an enemy war vessel and seeking to es^ 
cape can be not only pursued but — so long as she con- 
tinues her effort to evade — ^be fired upon or other- 
wise subjected to forceful action with the intent and 
to the end of compelling her to submit to the accepted 
rule of visit and seardi, and thereafter, if the facts 
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so warrant, capture. But immediately upon her ceas- 
ing effort to evade, the utiUzation of force against 
her must equally cease. 

So aTso if she resist with force efforts to visit and 
search, whatever force may be necessary to overcome 
her resistance may be employed against her, but im- 
mediately upon her ceasing to employ force in her de- 
fense the employment of force against her must equally 
cease. If the attacking vessel be weaker than the mer- 
chantman (in speed or armament) it may be that the 
merchant vessel will escape (or beat off her opponent). 
But that fact — ^her exercise of her right of evasion 
or resistance— does not authorize or justify a stealthy 
or murderous attack upon her in the first instance by 
the vessel of the belligerent. An enemy's open boat 
with an armed crew might be enabled to capture a mer- 
chant vessel by concealing its character until close 
aboard and then shooting the helmsman without hail or 
warning, or if the merchant vessel were armed, shoot- 
ing her gun crew. But the fact that without resorting 
to murder the open boat was too lacking in power to 
bring the merchant vessel to terms does not vary the 
rule and permit of murder to offset inherent weakness. 
In other words, any "inherent vice" in the instrument 
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by which an exercise of power at sea is sought to be 
employed by a belligerent is an element the burden of 
which, whatever it may be, must fall upon the bellig- 
erent electing to employ the instrument. This iy the 
whole root of the pretended "submarine controversy" 
— which is no controversy at all and was only made to 
appear so through Germany's murderous course and 
by conduct on our part which can be charitably as- 
cribed to unfamiliarity with such subjects. In the 
foregoing simple proposition — or rather from the at- 
tempt to evade this self-evident fact — ^lies the entire 
scope of the German pretense and is found, as an ulti- 
mate result, the presence of the United States as a 
participant in the German war. 

It is of interest to set forth in detail the succession 
of fact — ^it is perhaps essential to a clear understand- 
ing of the matter. This necessitates going back to cer- 
tain primary acts of the belligerents in the German war 
which, though they may seem remote, led logically step 
by step to the ultimate result mentioned. It is also 
of interest as evidencing to what end an original in- 
fringement upon the laws of war will bring not only 
the belligerents, but, as in this instance, many originally 
neutral nations. We have seen heretofore that it is 
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subversive of the general right of neutral nations to 
pursue their onnnierce upon the high seas that mines 
should be laid therein by a belligerent. Nevertheless 
Germany prior to the loth of August, 1914, in other 
words^ in less than five days after a state of war ex- 
isted between Germany and Great Britain, planted con- 
tact mines indiscriminately in the open sea without re- 
gard for the consequences therefrom to neutrals or to 
any other merchantmen. This original mine-laying 
by Germany was an unlawful attempt on her part to 
offset the superiority of the British fleet to her own. 
It was a subscription by Germany to "the doctrine of 
necessity," a phrase she has taught the world, where- 
with to describe all conceivable and dastardly horrprs. 
The doctrine is sustainable upon one theory and one 
theory only, which is that "the destinies of the im- 
mortal great nations stand so high that they cannot 
but have the right in case of need to stride over ex- 
istences that cannot defend themselves" (Professor 
Oucken). That is, a rule of war may be broken if in 
the judgment of its breaker it is essential that he 
should break it in order to attain an object which he 
has decided that it is desirable that he should attain. 
This felonious act on the part of Germany naturally 
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led to notice being served by Grfeat Britain upon all 
the nations that she held herself at liberty to adopt 
similar measures in self-defense and she, therefofe, 
warned all merchant vessels luider neutral flags that 
they should turn back before entering the area of 
such exceptional danger. Subsequently Great Britain 
planted mines in delimited areas in the North Sea, 
giving notice to the world at large of such mine fields. 
From that time down to to-day Germany, whenever 
she has been able to get a mine-layer (submarine or 
other) out of her ports, has scattered contact mines 
with absolute disregard to human life, to the laws 
of war, or to any other controlling reason than her 
desire to overwhelm her adversaries at any cost what- 
soever. 

Despite the illegal, indiscriminate laying of mines by 
Germany, the British fleet maintained its superiority 
of control of the sea as against the German fleet and 
not only protected British merchant vessels from cap- 
ture but began to shut off supplies from Germany by 
capturing vessels laden with "contraband" destined for 
Germany. Germany, tmable to get her war vessels to 
sea or to maintain them there in the face of the British 
fleet and unable therefore to injure British commerce 
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by capture of merchantmen, resorted to submarines, 
which, concealed beneath the surface, could pass 
through the British fleet under water and on arising 
in the open sea could make captures. She was now 
confronted with a new question. She could not send 
her captures into port (that is, into a German port) 
for adjudication and condemnation if proper. She 
solved this difficulty by passing upon the question on 
the spot through the agency of the captain of the sub- 
marine and destroying them. This practice is not un- 
lawful, but has been looked upon always with a slight 
reservation — that is, it has been regarded as a prac- 
tice rather to be avoided than to be encouraged. But 
at this point Germany came face to face with one of 
the two ''inherent vices" of the submarine as a com- 
merce destroyer. 

A submarine is a vessel of limited size ; and accom- 
modation for only a limited number of perscois in ad- 
dition to her crew can be provided on her. Murder 
as a solution appealed at once to the German mind, 
since "the doctrine of necessity," as explained, justi- 
fied such course. There was another method, "bond- 
ing," but to the German mind that was not a substi- 
tute, for it would not attain the end sought. That end 
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was primarily to prevent the British from supplement- 
ing their meager stores of munitions. Germany was 
amply equipped in all directions. Great Britain was 
not. Munitions must be prevented from arriving and 
if murder was a concomitant to that good it must be 
cheerfully acquiesced in — if not by the victims (which 
was immaterial under the "superior race and superior 
destiny" theory) at least it must be by any "true Ger- 
man" (see the paper by Pastor B. Ba^umgarten on the 
sinking of the Lusitania). Therefore vessels were 
stopped, visited, condemned by the captain of the sub- 
marine, the crew allowed to take to their boats and 
the vessels then sunk. It was not that Germany de- 
sired to murder for the pleasure of so doing, but that 
she desired to sink the vessel and if incidentally such 
sinking necessitated the taking to small boats by the 
crew aiid resulted in the death of any or all of them 
that was no concern of hers — ^they were inferior folk 
under "the doctrine of necessity" in its full applica- 
tion to the Germans "as a masterfolk" in contradis- 
tincticm to "the inferior peoples of Europe" (see 
"Great Germany and Middle Europa," page 8), and 
must if need were perish that the superior race might 
survive. On the one hand stood "the highly cultured 
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German warrior," who might be killed directiy, or in- 
directly, by the use of the munitions and food if they 
reached England, on the other hand stood "the raw 
children of nature'^of "England, France, Russia and 
Italy" (as Professor Haeckel characterizes them re- 
spectively). 

I break off here to say that this is extraordinary 
"International Law" to be writing, but it is "German 
International Law" in application and the facts are all 
as stated. Therefore, if there be blame in these mat- 
ters it must abide where it may fall. 

To resume — a submarine might take on board per- 
haps the crew of one vessel and if she abided by rule 
would then be forced to return without further de- 
struction. This was deemed too small a result of her 
voyage if, at no greater expense than the hardship or 
death of non-combatant enemies or of neutrals, she 
were enabled to remain at sea and destroy other ves- 
sels. But a further difficulty in utilizing the submarine 
as a commerce destroyer arose almost immediately 
and developed at once the second of the two inherent 
vices of tiie submarine as a commerce destroyer. 
The facts have become so well known to Germany and 
her embarkation upon the deliberate murder of neu- 
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trals and non-combatant enemies is so directly trace- 
able thereto that no reason remains for avoiding the 
details. The inferior peoples (the British and French) 
met the situation, declined to allow their and the neu- 
trals' commerce to passively await destruction and the 
crews to lose their lives without seeking to resist. The 
so-called "mystery ships" appeared on the scene and, 
moreover, the merchantmen themselves, as far as it 
could be done with the great lack of preparedness for 
war which existed in England, were armed with a 
small gim or two. Thereupon the merchantmen be- 
came the equal of their foe and, indeed, if a ludcy 
shot were made — for the target was small — ^the su- 
perior. The mystery ships, of course, are merely slow- 
going tramp steamers appearing to be easy prey to a 
commerce destroyer, but armed with one or two small 
concealed guns — a well accredited ruse de guerre. 
They are commonly called "mystery ships" because of 
certain minor matters (not answering signals, not put- 
ting into ports, etc. ) which, while known to the writer, 
are not material to the discussion. That the victim 
should undertake to avail himself of his rights or the 
enemy, by a device, to liu-e the would-be despoilers 
into the risk of any actual danger — ^in other words: 
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that equality in comhsA,, or worse still, superiority 
should come upon the scene — ^whereby the German 
necessity for the cutting off of the supply of munitions 
to England "would be frustrated was, to the German 
mind, unthinkable and if the substitution of certain 
murder for merdy possible miu"der would restore the 
superiority to the Germans, there could, under "the 
doctrine of necessity," be no hesitation. Therefore, as 
they had evaded the effects of the first of the two 
''inherent vices of the submarine as commerce de- 
stroyer" by a denial. of safe conditions to non-com- 
batant enemies and to neutrals, so they evaded Ae 
second by direct murder. 

These are the simple progressive facts and are all 
the material facts which have attended the employ- 
ment as "commerce destroyers" of submarines by 
Germany in the German war. All else is the detail — 
the Baralong case was a case of a mystery ship and 
purchased affidavits from mule-tenders — ^the Lusitania 
case was a somewhat ghastly application of the doc- 
trine of necessity — tiie Sussex case was another — ^the 
Belgian Prince was a mere further illustration of the 
application of the doctrine of necessity from another 
aspect — it may be worth analysis as it covers all the 
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cases of murdering crews in whole or in part after 
they have taken to their boats. 

Germany thought it might prevent crews being will- 
ing to man ships if they knew they were fairly sure 
to be murdered, so they added the practice of shelling 
tiie boats, and they also deemed that it might add that 
element described as **the terror of the unknown" and 
taid in the direction of making crews unwilling to sail 
if a number of crews sailed and were not thereafter 
heard from. So they changed their procedure again 
and, as in Ihe Belgian Prince case, they decided to 
drown all; but, in that case, one survived to tell the 
story. In the cases of how many "unheard-frc«n" 
ships they have succeeded in drowning all, no one 
can tell. 

In this progressive practice of the crime of murder, 
via mines and submarines, Germany, as we know, sank 
passenger vessels. Now passenger vessels differ* in no 
wise in kind, but only in measure from neutral mer- 
chantmen, nor neutral merchantmen from a bellig- 
erent's merchantmen. All these vessels are immune 
from the murder of their crews and others on board, 
equally, under the laws both of God and of man. But, 
as we also know, it shocks a little more the feelings 
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when Ae holocaust embraces women and children, and 
the strain on our Government anent its position in 
these matters grew steadily greater and the public 
clamor steadily swelled. Germany, after the Lusitania 
case, to {Vacate us, agreed in a dubious and informal 
document that she would only drown the crews of mer- 
chantmen, i. e., Bemstorff wrote an informal note say- 
ing that "liners" would not be sunk unwarned, and 
this we tacitly accepted. After the Sussex case Ger- 
many agreed, in words, to conform to the laws of war 
if we would establish for her "freedom of the seas" 
(more Germanico) during the war.* At last awake, 
we declined to bargain for common right, and thus 
the matter stoid for some little time. Meanwhile Ger- 
many built more submarines, and at a time when she 
was fully prepared she "tore up another scrap of pa- 
per" and left us face to face with facts before the 
eyes of a none too sympathetic world. 

Even then, though we broke off diplomatic rela- 
tions, Germany renewed her request that we become 
"bargainers between belligerents" with an allowance 

♦ The recent biography of E. M. House claims that he had 
made proposals which deliberately encouraged beforehand 
this preposterous German demand. It cannot be accurate. 
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of our affirmative maritime rights as a reward if we 
succeeded in aiding her. Forttmately for the future 
of international law, we maintained an assumed posi- 
tion which we had been but slow to assert, and armed 
our merchantmen. Germany proceeded to sink one 
thereof — ^the Aztec. That proved the last straw, and 
on April 6, 19 1 7, we took the necessary formal steps 
to enter upon war. Thus step by step from her orig- 
inal crime of strewing mines in the high seas, as each 
of her criminal acts brought its offset, its cure, or its 
punishment, Germany proceeded to greater wrong 
with, as final result, an enlistment of our own and 
several other nations against her. One episode — ^the 
appearance of a submarine in our home waters early 
in October, 191 6, and its utterly illegal sinking of five 
vessels, had incidentally given a further fillip to our 
indignation. It is of little importance to recite the fan- 
tastic conditions — zones of danger in the high seas, 
narrow channels set apart as lanes of safety, distinc- 
tive paintings of hulls, limitations of sailings — ^and the 
other details with which Germany accompanied her 
final plunge into crime. They but accentuated the ab- 
surdity of German "freedom of the seas," as also the 
fact that she denied all right but her own — ^they gave 
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final warning of her world policies. They bear no re- 
lation to the laws of war at sea, and, as said in an 
earlier paper, serve only as warning as to what it is 
illegal for a belligerent to do on the water. 

No lives were lost when she sank the five vessels on 
our coasts, but it is highly probable that there would 
have been loss of life had not American war vessds 
rescued the people from the boats; in which they di- 
rectly aided Germany, but served the uses of humanity. 
In other words, they supplied to Germany the lacking 
element in the submarine as a commerce destroyer — 
their action offset the "inherent vice" in the instru- 
ment employed. This was so clearly apparent at the 
time that the writer (appalled at the vague, irresolute 
attitude of this country, wandering iii the mazes of 
indecision) telegraphed the President, calling to his 
attention the breach of the cotmtry's neutrality in- 
volved in actively aiding Germany's war in this man- 
ner. The telegram contains in condaised form the 
essentials of the submarine question, and for that rea- 
son is here given. 

"Sir: The 'inherent vice' in the submarine that it 
cannot remove non-combatants to a place of safety be- 
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fore proceeding to destruction of a vessel renders it 
an improper instrument for use against maritime com- 
merce unless captured vessels are bonded and released. 
"It is to be borne in mind that the destruction of a 
vessel is not to be practiced except tmder special cir- 
cumstances. Where such circumstances as warrant 
destruction exist, the impossibility of assuring safety 
to non-combatants if a suteiarine is employed nega- 
tives that right except in some exceptional case when 
attendant conditions guarantee the safety of the crew 
and passengers if any* It remains then that other than ' 
in those exceptional cases a submarine must resort to 
the regular and approved rule of international law, that 
of bonding and dismissing the captured vessel. This 
the Germans do not do. But for not so doing they 
should be held to the full responsibility of the after 
event whatever it may be in any given case. It is also 
apparent that for the United States to supply this 
lacking element of a submarine — ^that is to provide 
safety for the non-combatant crews and passengers is 
to officially render direct aid to the forces of a bel- 
ligerent It is immaterial what particular form the 
rendered aid asstunes. Its only criterion is that it 
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shall supply some missing element enabling forceful 
action to be taken. 

"Officially, both at the outset and since, this country 
imder your guidance has laid great stress on *impar- 
tiality.' It is not impartial to render any direct official 
aid enabling force to be used which otherwise could 
not be availed of. The exigencies of the situation of 
any particular belligerent or of the particular weapon 
which it may seek to employ do not vary either for the 
belligerent at large or as to its employment of the par- 
ticular weapon the applicable rules of international 
law. That the dictates of htmianity make us prompt 
to rescue is not to be traded upon and made use of 
by a belligerent. It is a direct breach of neutrality 
to continue to rescue non-combatants by vessels of the 
United States and at the same time permit submarines 
to continue their illegal operations; for the present 
operations are illegal. 

"Even the Alabama bonded many merchantmen. 
To officially supply for a submarine the missing ele- 
ment essential to her operations is to render aid as 
clearly and distinctly as to officially supply men to an 
army. Your Department of State in all the published 
correspondence on the submarine question has ap- 
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peared to be wholly unconscious of the doctrine of 
bonding vessels, where safety of non-combatants can- 
not be assured which is the reason I venture to call 
the true situation under international law to atten- 
tion. The inappropriateness for the special use of an 
agency sought to be utilized does not vary a rule." 

Incidentally Germany proved the whole case against 
herself when the Moewe took off the crews of vessels 
she sank and also utilized one prize, the Appam, to 
transport those the Moewe could not accommodate. 
She showed that it was the two "inherent vices" in the 
submarine — ^lack of room and susceptibility to injury 
by gunfire— on which she founded her claim of a 
right to "murder by submarine." If she could mur- 
der by submarine she could murder by cruiser, and if 
she could not murder by cruiser she could not murder 
by submarine. 

That nothing should be lacking to the demonstra- 
tion, Germany supplied final proof that her general 
use of submarines was plain murder by showing that 
on occasion when a crew was not too numerous or 
when the submarine feared no coimter-attack, it could 
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proceed in lawful form, and even save the lives of a 
crew. 

On October 20, 191 6, London reported the sinking 
by a German submarine of the Swedish steamer Mur- 
cure, and that the crew of fifteen was taken to Skagen, 
Denmark, by the submarine. On October 29, 191 6, 
Berlin reported the foundering in a storm of the 
Swedish steamer Arvid and the rescue of her crew 
by a German submarine which subsequently placed 
them upon the schooner Golden Gate. On the same 
day, October 29, 191 6, Christiania reported the land- 
ing at Honningsvaag by a German submarine of the 
crew of twenty-three of the British steamer Polo, sunk 
by a submarine thirty miles off the North Cape. 

The Germans therefore gave three "demonstrations- 
in-fact" of the capacity, within limits, of a submarine 
to place the crews and any other non-combatants on 
board of merchantmen in safety prior to a destruction 
of the vessel (assuming always the sinking of the par- 
ticular vessel was justified in a particular case). In 
so doing they condemned themselves, since it is ap- 
parent that to an extent a submarine can take off non- 
combatants and place them in safety under special 
conditions. The accidental fact that on occasion the 
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non-combatants who are present on board a particular 
vessel are too numerous to be accommodated on a sub- 
marine does not ipso facto change the applicable rule 
of international law and legalize murder. 

As though with deliberate intent to illustrate the 
submarine question from every conceivable point of 
view and to fully condemn their own procedure, one 
of these German submarines gave a further demon- 
stration of a disregarding of the rules of international 
law under the pretense that a submarine being a new 
weapon must have the rules of law varied to suit it. 
Stockholm reports on October 29, 191 6, in relation to 
the above sinking of the Swedish steamer Murcure, 
that she was captured in waters and under circum- 
stances permitting the convo)ring or sending her into 
a home port of the captor "the port of 'Else' or 
through Ore Sound to a Baltic port without any risk." 
But, against her master's protest, she was destroyed 
instead of being sent to be condemned, if she were 
liable to condemnation. 

Since, therefore, the advantages and the inherent 
vices of submarines as commerce destroyers have been 
illustrated so fully in the German war, as also the 
principle involved, it is clear that in due regard for 
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the underlying principles of the laws at sea it must be 
provided that no variation of the ordinary rules of 
visit and search before destruction, if destruction be 
requisite, nor any variation of the rule requiring that 
prior to destruction the personnel of the captured ves- 
sel should be placed in safety, is to be made to supply 
any deficiencies of, or cure any inherent vice in the 
instrument employed be it submarine or other — ^with 
regard to its employment in the capacity of commerce 
destroyer or in any other warlike use. The rule to be 
adopted should hecessarily be expressed in general 
terms and should provide that no rule of war at sea 
shall be varied because of the character of the imple- 
ment or vehicle employed. 



CHAPTER V 



BONDING VESSELS 



r 



In the search for expedients which shall permit of 
warfare at sea and yet reduce to reasonable propor- 
tions the interference of belligerents with the general 
right of the nations to pursue their sea traffic, it be- 
comes constantly apparent that the only safe guide is 
a steadfast adherence to the one primary rule to which 
attention was called in the first of these papers — the 
one general rule which involves a principle, to wit: 
Safety for the lives and property of neutrals. 

At first inspection there appears an irreconcilable 
divergence between the "right^' of a belligerent to 
capture enemy merchantmen, or neutral merchantmen 
who are, for example, breaking, or seeking to break, 
a blockade and (if impossibility of sending them in 
for condemnationi exist for physical reason) destroy- 
ing them; and on the other hand the "right" of the 
crew of a captured neutral vessel, as equally of the 
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crew of a captured enemy merchantman, to security 
from loss of life where, for physical reason (as in the 
case of a capture by a submarine) accommodation on 
board the capturing vessel cannot be afforded. 

The captor claims his right to destroy, the captured 
claim their right to safety. Yet a simple and accred- 
ited procedure which reconciles these apparently an- 
tagonistic "rights'' has long existed and been recog- 
nized and should be enforced by rule whenever cir- 
cumstances indicate the propriety of its application. 
It is : the releasing of the captured vessel on the giving 
of a bond, a so-called "ransom-bond": whence the 
term "ransom" has been applied to the practice by 
many writers, but as I think unfortunately as tending 
to confuse the mental concept; and the expression 
"bonding vessels" would seem more suitable and self- 
explanatory. 

Ransom is, of course, a phrase-word taken by anal- 
ogy from the medieval (and ancient) practice of 
prisoners taken in war on land or sea ransoming them- 
selves, and the word involves ideas of an exclusion of 
the theory of valuation and of the payment of a bribe 
for acquiring freedom. "Ransom" as to its amount is 
at the pleasure of the captor, indeed as to its granting 
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on any terms, whereas the bonding of a vessel is and 
should be the exercise of a right as an alternative in 
place of destruction (where that would be permis- 
sible) and should be at the election (in a proper case) 
of the captured. As to amount, it should be founded 
on the value of the property involved. 

Although the practice for reasons which will be 
referred to hereafter has been comparatively little 
availed of by some nations, it has been an accredited 
doctrine with us, as indeed may be regarded as not 
unnatural since at large it makes for humane prac- 
tices, and it may be well to note that it is mentioned 
without disapproval by substantially all of the modem 
and a number of the earlier writers on the laws of 
Maritime War. The fact of its unf amiliarity to many 
persons is perhaps not more than might be expected to 
be the case in relation to any of the rules of war at 
sea. 

To state briefly the material aspects of the doctrine, 
a captured vessel in lieu of being destroyed — it being 
assumed that she cannot be sent in for condannation 
either because (a) her crew cannot be placed in safety, 
or (b) her captor cannot spare a prize crew, or (c) 
her captor's ports are too distant or are closed by 
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blockade — should have the affirmative right to tender 
a bond to the value of the property involved (if an 
extortionate amount be required this would be sub- 
ject to after adjustment before the tribunal charged 
with the enforcement of the bond). The old rule 
provided for the retention by the captor of a hostage 
to ensure performance. Modem practice being, it is 
at least to be hoped, not in accord with the killing of 
hostages, except where treachery is involved, this may 
well be dispensed with. The original of the bond is 
delivered to the commanding officer of the capturing 
vessel, who in turn gives the master of the "prize" a 
certified copy to operate as a **safe conduct." If there- 
after the captor should himself be captured with the 
original bond, that has therefore been held to operate 
as its discharge. 

This, however, should not be so. It tends to make 
the practice less desirable, as a substitute for sinking, 
to the belligerent whose vessel has effected a capture. 
It should be definitely provided in all cases that the 
bond is a redemption of a vessel which would other- 
wise have been destroyed and nothing should be per- 
mitted to militate against the efficiency of the alterna- 
tive remedy. The bond should be conditioned either 
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that the captured vessel return to her home port or, 
if the parties so agree, proceed either to her destina- 
tion or to a designated alternative port. The captured 
vessel is thereafter, so long as she does not diverge 
from the course appointed for her to follow, immune 
from capture by the belligerent or any ally of his. 

Neither should she be subject to technical "recap- 
ture" by any vessel of war of her own nation or any 
enemy of the belligerent who effected the capture. The 
enforcement of the bond should not be subject to the 
accidents of war nor await its termination. It should 
be provided that, subject only to its amount being open 
to question as extortionate and to proof of illegality of 
seizure if such be claimed, the bond should be at once 
collectable, through such neutral as may have been 
entrusted with the diplomatic affairs of the capturing 
belligerent, from the nation to which the captured ves- 
sel belongs. Or if the "prize*' be of neutral character, 
directly; the ship owner, or in the event of a subse- 
quent loss of the bonded vessel through peril of the 
sea, the insurance, being held for reimbursement. 

In other words, bonding should be made an actual 
remedy and its good effect as a practice not be permit- 
ted to be impaired by delay or device. For if this be 
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not made the rule, the practice, which makes for hu- 
manity and tends to avoid, in the case of neutrals, irri- 
tations between States which are at peace, would fall 
into discredit. 

Concrete examples often serve to reenforce argu- 
ment and the following instances which occurred dur- 
ing the Revolution may be cited, as they have in 
themselves some little human interest, the more so that 
Paul Jones figures in all but one of them : 

London Evening Post, Friday, October 1st, 1779: 

"The William, Capt. Lucas, from Glascow to Hali- 
fax, with bedding and soldiers' cloathes, was taken on 
Thursday se'n night on the coast of Scotland by Paul 
Jones. She was ransomed for 1000 guineas. He al- 
lowed her six weeks to make her voyage in." 

London Evening Post, Monday, October 4th. 1779: 

"The Nancy, Capt Hardy from the Firth, is ar- 
rived at Lisbon after being taken by a Frendi privateer 
and ransomed for 500 guineas. 

"The Warley, Capt Randall, from the Baltick, was 
taken by Paul Jones, and ransomed for 500 guineas. 
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The Liberty, Capt Knight, from the Baltick, which 
was taken by Paul Jones, is arrived off Scarborough 
after being ransomed for 1000 guineas/' 

London Evening Post, Monday, October i8th, 1779: 

"Paul Jones, since he has been in Amsterdam, has 
put into the hands of the American agent there ransom 
bills to the amount of upwards of 8000 guineas for 
him to procure the payment of them, and those were 
not all that he had in his possession." 

The English position has been unfortunate as to 
this practice of bonding and should be changed. Ship- 
owners and masters have been forbidden by statute 
to bond their vessels if captured. The underlying 
theory has probably been that, with her superiority at 
sea, England has been in a position to drive the com- 
merce of any enemy from the sea and also substantially 
to protect her own merchantmen. She has therefore 
not looked with favor on the practice but has been in- 
clined toward its discouragement, believing that she 
could afford such incidental losses of merchantmen as 
might occur, and also that her destruction where nec- 
essary of an enemy's commerce was more important 
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to her ultimate commercial advantage than any inci- 
dental losses of her own merchant vessels would be to 
her detriment 

Furthermore, dominating the sea as against any or- 
dinary antagonist in the event of war, her own ports 
would be open to send in prizes and she could spare 
prize crews to man them. The substitution therefore 
of the practice of giving bonds, for a right to destroy 
when necessary, has not seemed' to her advantageous. 
This, however, is a narrow and probably not a well- 
reasoned view. 

Another argument which has been advanced, that 
merchantmen would not so diligently seek to escape, 
or resist capture, is equally ill-foimded. Any respon- 
sible ship-master will seek as far as he can within 
reason to protect his owner^s interests, and the giving 
of a bond is equally detrimental thereto as would be 
the destruction of the vessel. The development of the 
submarine, though as heretofore shown in other pa- 
pers, the use as a commerce destroyer which has been 
made of it by Germany at its present state of develop- 
ment is improper, will doubtless continue, and when 
submarines of sufficient size are employed crews can 
be taken off on them and the captured vessels can be 
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destroyed. It would seem, therefore, that the reasons 
which have influenced Eiigland in the course pursued 
as to the practice of bonding will no longer be cogent 
even from her point of view. 

If the argument be advanced that the substitution 
of the practice of bonding will cure one of the two 
"inherent vices" of the submarine as a commerce de- 
stroyer which have been pointed out in previous pa- 
pers, it will be apparent on consideration that su^ a 
view is not actually well founded. The submarine, 
equally with any other vessel of war, as the laws of 
war at sea stand to-day, is entitled to make captures 
provided she comply with rule; that is, provided she 
do not stealthily attack and murder, nor seek to de- 
stroy without providing for the safety of the crew and 
others who may be on board the captured vessel. 

That is, a submarine, equally with any other vessel 
of war, may in time of war stop a merchantman, send 
a boat's crew on board, examine her papers and de- 
termine, in the first instance, whether she be lawful 
prize. If it be impossible to send her into port, she 
may destroy her, first providing for the safety of her 
crew. To refuse to allow the practice of bonding, it 
being conceded that the submarine cannot place the 
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crew in safety (for compelling them to take to small 
boats, except on the extraordinary occasion, is not 
removing them to a place of safety) and it being also 
conceded that the submarine is unable to furnish a 
prize crew, is but to incite the belligerent — ^the sub- 
marine — to a coiu-se of action which, as has been 
shown in experience in the German war, results in 
murder. 

If the submarine is entitled to make the capture, the 
nation to which it belongs is entitled to the benefit of 
the capture, provided only that it be made in accord- 
ance with rule. To deprive a belligerent of the legiti- 
mate result of his effort successfully made has never 
in experience resulted advantageously, but has on the 
contrary ever been fruitful in bringing on breaches of 
the laws of war. Take a parallel from war on land : 
prisoners may be paroled. To direct one's soldiers 
to refuse to give their paroles as a condition of release 
on capture would be but to incite an ehemy to refuse 
to accept surrenders if they cotdd not maintain the 
prisoners. 

In this very German war prisoners in Germany are 
being subjected to great wrongs, practically to starva- 
tion, and all agree that they should be paroled, since 
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they cannot be fed and clothed, but if "paroles" were 
refused recognition by the nations whose subjects they 
are, Germany could hardly be blamed for refusing to 
parole them. One must make the definite choice in all 
these matters, either to foster humane practices or to 
wage war to the full limit of savagery. 



' CHAPTER VI 

PRESIDENT Wilson's "freedom of the seas" 

"11. Absolute freedom of navigation upon the 
seas, outside territorial waters, alike in peace and in 
war, except as the seas may be closed in whole or in 
part by international action for the enforcement of 
international covenants." 

It would be unjust to separate from its context 
"Article II." which appears in the President's address 
to Congress (of January 8th, 1918). Those who have 
suffered from the separation of some statement or 
phrase from its context will appreciate the unfairness 
of so doing. Moreover, each of the fourteen proposi- 
tions put forward simultaneously by the President of 
the United States is numbered to indicate that it con- 
stitutes a part of a complete and presumably consist- 
ent whole. 

Standing alone, and more especially if disassociated 
from III., IV. and XIV., clause II. would be meaning- 
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less or at most an idle waste of words. It would be 
a declaration that the laws of war and of peace should 
be the same at sea, except as they might be varied by 
international action — ^the only expression whereof is 
international law. But that would be a mere statement 
that the condition in relation to the so-called question 
of "the freedom of the seas" was to be in the future 
what it always has been — a useless statement to make, 
and, as phrased, a confused and confusing method of 
stating the matter. It is quite clear that the clause 
must be taken with its context. 

Now Article III,, which follows, deals with the sub- 
ject of the removal of economic barriers and the in- 
stituting of equal trade conditions among such nations 
as shall consent to the making of the prospective peace 
and shall associate themselves together for its main- 
tenance. Article IV. in its turn calls for adequate 
guarantees to be given and taken, presumably among 
the nations referred to and defined in III., and for 
the reduction of armaments to the lowest feasible point, 
while XIV. binds these three articles (II., III., aiid 
IV.) together, explains them and, if we and our allies 
prevail, makes them possible. 

It provides for an association of nations who shall 
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mutually guarantee the political independence and ter- 
ritorial integrity of the States of the earth, both great 
and small. At once the proposition in II. becomes 
understandable and, subject always to the plan of 
which it is a part being found feasible and being put 
into actual operation, it becomes a cogent, coherent 
and useful element thereof. 

If there be instituted a valid, subsisting and oper- 
ative league of nations which, under specific covenants, 
shall afford mutual guarantees of the political inde- 
pendence and the territorial integrity of the States of 
the earth, a part of those covenants and guarantees 
would be that there should be absolute freedom of 
navigation on the seas at all times, outside territorial 
waters, and that this should be the case whether there 
were an existing state of war at a given time or not. 
For no war could, under the postulated conditions, 
come to exist except a war between the league as a 
whole and some non-assenting State or else some re- 
calcitrant member. In that event, as indicated in II., 
the seas would be closed by the power of the league to 
the vessels of the non-assenting State or recalcitrant 
member of the league and all trade with such nation 
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by all other States would be prevented by the same 
power. 

There is nothing in this proposition to alarm the 
mind ; on the contrary, it is the logfical and appropriate 
corollary to a league' of nations. It is all predicated 
upon a league of nations. It forms a consistent, indeed 
a necessary and essential part, of such plan. Should 
that plan or project fail to be put into operation, its 
proposed component parts would disappear with it. 
The clause therefore is not matter over which any one 
need become overanxious. Except as one might desire 
to debate the question whether it be or be not a neces- 
sary adjunct, or an integral part of a proper general 
plan for a league of nations, it may be dismissed to 
await the event. But that, if a league be formed, it 
will be an appropriate element thereof seems too clear 
for much debate. A league of nations which did not 
concern itself with maritime matters would hardly be 
worth having. 

Meanwhile there is said to have arisen some con- 
cern in England at the appearance of the proposal — if 
so it can only be from lack of devoting consideration 
to the entire text. The result contemplated would in- 
fallibly arise from, or follow upon the creation of a 
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league of nations and this automatically and without 
special recital beforehand. 

Its appearance among the President's fourteen pro- 
posals is possibly unnecessary. It could be recited or 
omitted with equal result. Of it there needs but to be 
said that if there come to be an actual league of na- 
tions it will be a normal incident thereof, and if there 
be not it will never present itself as matter for consid- 
eration. 

Contemplating as the President does the formation 
of such a league as the great if not indeed the only 
compensation to be looked for as an offset to the 
devastating effects of the German war, it would be 
folly to expect him to discuss what the prospective 
laws of the sea in war and in peace should be under 
any other condition. Nor would it be reasonable or 
proper that he should. If that major object to which 
he looks should fail of attainment, it can, from his 
point of view, only be because of ultimate German 
success or a stalemate in the war. Neither of such 
results does he nor do any of us regard as a possible 
conclusion of the conflict. Naturally, therefore, he 
discusses all matters from the viewpoint of those fu- 
ture conditions which we confidently estimate will 
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arise. Just how all the details of the "league of na- 
tions" will be worked out wquld be error for any one 
to undertake to lays down beforehand. But the broad 
principles which will accompany it, the major benefits 
which will flow from it, the President could and did 
indicate in his proposals in relation thereto. Of them 
he estimates this to be one. 



CHAPTER VII 

THE QUESTION OF THE DUTCH VESSELS 

The right of the sovereign to seize for war uses 
private property found within his domain is so evi- 
dent a proposition as to approve itself on mere state- 
ment. That the property so seized and applied is mari- 
time in character is an incident and presents no differ- 
ence, or element such as to work a change of rule. 
That on seizure the private owner is found to be of 
some other nationality, or is known to be such before 
seizure is also an incident. That the private owner 
will be compensated whether a national or a foreigner 
is, while primarily a matter of grace, to-day a natural 
conclusion. 

The right to so seize is founded upon or is an at- 
tribute of sovereignty. The sovereign (with us called 
The People) finds within his domain private property 
suitable to his warlike needs. In taking it he infringes 
no sovereign's right. It would be otherwise were he 
to seize maritime or other property of another sov- 
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ereign. We could not, for example, seize a Spanish 
warship, nor the premises used as the Swedish Em- 
bassy and apply them to a war need, without thereby 
committing an unfriendly act as to such other nation. 
But no such seizure of the goods, premises, or vessels 
of an individual, a private owner, is. or can be con- 
strued as being an unfriendly act as towards the na- 
tion to which that private person owes allegiance. It 
is in a consideration of this fact that the entire ques- 
tion finds its solution. There is not and cannot be 
equality between an individual and a sovereign. They 
stand upon a different basis. They are dissimilar in 
character and unequal in quality. A private person, 
cannot contend — will not be heard to plead — against a 
sovereign. As matter of grace most civilized govern- 
ments permit their own subjects or citizens to present 
any claims they may have against their sovereign to 
some tribunal specially created, or specially empowered 
to entertain such claims. But when a claim against 
the sovereign is allowed by such a tribunal no method 
of collection except by voluntary payment by the sov- 
ereign exists. 

In the case of a non-national having a claim against 
the sovereign he is remitted to presenting his claim to 
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his own Government — ^which, if persuaded of its jus- 
tice, presents it for him to the sovereign who has in- 
jured him. That the seized vessels were of private 
Dutch ownership instead of being of private American 
ownership is not material. In our country the "right" 
to so seize is so clearly recognized and regarded as a 
normal right in case of war, as to be provided for in 
the Naval War Code in cases where our vessels are 
on foreign belligerent service. 

"If military necessity should require it, neutral ves- 
sels found within the limit of belligerent authority may 
be seized and destroyed or otherwise used for military 
purposes, but in such cases the owners of the neutral 
vessels must be fully recompensed . , . due regard 
must be had for treaty stipulations upon these mat- 
ters." 

Naturally if we had a treaty with Holland ex- 
empting vessels of private Dutch ownership from an 
exercise of the j%^ angaruB, as it is termed, the sit- 
uation would be different. It would then have been 
an unfriendly act, but only because in contravention of 
our stipulation. That the practice fell into disuse is 
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attributable to many nations having protected their 
nationals against it by treaty. 

The term itself, jtis angcmcB, or, Englished, the 
right of angary, is derived from a Greek word mean- 
ing a messenger. Literally the meaning of the phrase 
is "a right of transport" and the present instance is 
an accurate exercise thereof and is action of that exact 
nature. It has been, for the reason above mentioned, 
its non-user because of treaties in particular cases, cas- 
ually regarded as having become obsolete. But a mod- 
ern German autiiority (Albrecht op. cit pp. 34-37) 
maintains its continued vitality, and as has been noted 
in the public prints the Germans exercised the right, in 
one of its aspects, in 1871. Incidentally provision for 
the use, and pasrment for the utiUzation, of neutral 
railroad equipment in case of need was made in the 
regulations established at the Second Peace Confer- 
ence — a clear recognition of another aspect of the 
right. 

A modem English writer (Westlake) and one 
whose entire tendency is against belligerent rights — ^a 
slightly pacifistic tone prevailing in his work on Inter- 
national Law — says (1907) of the right of angary 
that it is "the right of a prince to impress neutral ships 
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lying in his ports at the outbreak of war." The limi- 
tation he expresses is merely a case of careless writ^ 
ing ; no such limitation was ever expressed or referred 
to in any authority. His error arose from the fact that 
princes lacking transport were not unwont to accom- 
pany a declaration of war with an embargo on neutral 
vessels then in their ports that they might utilize them 
at leisure, lest when needed they might not be found. 
An illumination of the whole subject is given and the 
generally recognized character of the right of angary 
is indicated by a consideration of Article IV. of our 
treaty with Italy of 187 1. It provides that the citi- 
zens of the two countries shall not "be liable in the 
States and Territories of the other to any embargo nor 
shall they be detained with their vessels, cargoes, mer- 
chandise or effects for any military expedition nor for 
any public or private purpose whatsoever without al- 
lowing to those interested a sufficient indemnification, 
previously agreed upon when possible." 

As for Germany : Our treaty with Prussia of 1 799 
in Article XVI. provided that "in times of war, or in 
cases of urgent necessity, when either of the contract- 
ing parties shall be obliged to lay a general embargo 
... the vessels of the other party shall be subject to 
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this measure, etc/' The same article also provided that 
"the vessel which shall have been detained, whether for 
some military expedition or for what other use so ever 
shall obtain from the Government that shall have em- 
ployed them an equitable indemnity, etc/' 

With Spain our Treaty of 1795 contained in Article 
VII. an absolute stipulation against the exercise of 
embargo or detention for military purposes, as like- 
wise our Treaty of 1844 with China. With Venezuela 
our Treaty of 1836 provided in Article VIII. for in- 
demnity for exercising these rights. So also in the 
Treaties of 1850 and of 1870 with Salvador, of 1831 
with Mexico, of 1849 with Guatemala, of 1839 with 
Ecuador, of 1846 with Colombia, and of 1828 witii 
Brazil. Since, as said, we have no stipulation with 
The Netherlands exempting its vessels from embargo 
or from the ;W anga/ricB, either with or without indem- 
nification, it would seem clear that our action has been 
justifiable and that though Holland may be placed in 
an awkward position, she has no just ground of 
protest. 



CHAPTER VIII 



^'blockade" and "contraband" 



These subjects have always been more or less inter- 
related, and, through the changes brought about by the 
development of the submarine, will probably be even 
more so. Doubtless there will be "blockades," strictly 
speaking, from time to time, but they will generally be 
possible only where the resources of the nation to 
which the blockaded port or ports belong are not suf- 
ficient for the construction and operation of subma- 
rines — ^unless indeed there be devised some method of 
exterminating submarines or of rendering vessels of 
war immune to their attack — in short, unsinkable. Or 
else they will occur at localities where shore condi- 
tions are such that a given port or stretch of coast 
can be absolutely sealed by nets. 

Much that was unforeseen, unheard of, called "im- 
possible," has been proved latterly to be feasible, and 
it would be rash to prescribe limits to human ingenuity ; 
therefore, it may be that "Blockade" will continue un- 
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der some new conditions. For example, a blockade 
by large hydro-aeroplanes might be instituted, and 
against them the submarine would be impotent, and 
if the nation whose port or ports came to be so block- 
aded were tmable to drive them off by the employment 
of other aircraft, "Blockade" in its strict sense might 
again become a subject of concern in time of war. 

As to what constitutes a blockade all writers agree 
on Its characteristics and incidents. It consists in 
maintaining off a port or coast a maritime guard suf- 
ficient in permanency and strength to substantially pre- 
vent egress and ingress. Blockade must be judged on 
the facts of each case, as to its compliance with these 
conditions. Distance from shore is regulated pri- 
marily by the local conditions, secondarily by other 
affecting causes. Under the term local conditions are 
intended such matters as configuration of the neigh- 
boring land, outlying shoals, enemies' batteries and 
similar matters. The new disturbing elements whence, 
in the present German war, "Long-distance Blockade" 
is (erroneously) said to have arisen are the employ- 
ment of extensive mine fields and the use of subma- 
rines. The English contention as to the present situ- 
ation with Germany, however, is that they are not 
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practising a blockade in the strict sense of the term. 
The British Order in Council set forth their conten- 
tion clearly, i.e., that their Long-distance Blockade 
(so called by others) is in fact the employment of the 
right of reprisal for Germany's illegal acts at sea. 
This was apparently not clearly understood by some 
nations — ours among them. Whether this arose 
through lack of appreciation, or through German in- 
fluences on the foreign offices of various countries, is 
immaterial. That the situation was officially not im- 
derstood so far as the United States was concerned is 
exemplified in a correspondence which the writer had 
with our State Department in March, 191 5. It con- 
sists of a telegram and letter to the State Department 
to which no other reply than mere acknowledgment of 
receipt was vouchsafed. The Department appeared 
to be at the time more or less under impressions, or 
influences which can only be deplored, whence several 
of the positions we took were quite contrary to Inter- 
national Law, were lacking also in "true impartiality," 
(an already forgotten phrase) and tended to favor the 
German side in the war. There was a certain absence 
of appreciation of what constituted Neutral Rights 
and a presence of a rather vivid appreciation of what 
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constituted Neutral Duties. Whereby, as Germany 
trampled on Neutral Rights and strenuously claimed 
performance of Neutral Duties, it followed that we 
took some regrettable positions and, as is equally to 
be regretted, failed to take certain other positions. 
The net result of all whereof was, as is universally 
the case tmder such circumstances, that the wrongdoer 
was encouraged to persist in unwarranted practices. 
The telegram and letter referred to, which are self- 
explanatory, were as follows: 

(Telegram) 

"March 19, 191 5. 
"Robert Lansing, 
"Counsellor of the State Department, 

"Washington, D. C 
"The newspapers purport to give a summary of a 
proposed identical American note to France and Eng- 
land. If correctly given, it would appear that we 
wholly overlook therein the doctrine of reprisal upon 
which alone and specifically the Order in Council is 
based. Such a course would lay us open to a claim 
of disingenuousness and of a species of special plead- 
ing unbecoming to this nation. Reprisal does not im- 
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port necessarily any sense of identity of method, but 
only of similarity of effective result, and this the Or- 
der in Coimcil is directly aimed to produce, i.e., the 
stoppage of the commerce of a belligerent, which was 
also the object of the War Zone decree to which it 
is the reply. The difference, however, is that Ger- 
many threatened to produce that result by violence and 
incidental loss to neutrals in life and property, while 
France and England propose to bring it about with 
safety and compensation to neutrals. A failure to 
affirmatively recognize in our note that the Order in 
Council is reprisal might justly be regarded as the 
taking of a distinctly unfriendly attitude and depar- 
ture from our neutral position. Unless there were in- 
tent to embroil the country and unless a bringing on 
of war were the ultimate object, we should avoid plac- 
ing ourselves in the position of being disingenuous, as 
at some time we would have to bear the burden of 
having taken such a position. This should be brought 
unequivocally before the State Department since our 
position among the nations requires our meeting the 
real issue, not a pretended one. The country would 
not sustain an administration on the facts becoming 
apparent if any less ingenuous course were pursued. 
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A limited or partial or qualified blockade can be prop- 
erly adopted as medium of reprisal without the bel- 
ligerent being subject to demand that it be made more 
drastic. Meanwhile, the incorporation of penalties 
for evasions which were only rendered possible by the 
ameliorated conditions provided is justifiable and con- 
tinuity of voyage is our own doctrine." 

(Letter) 

"March 19th, 191 5. 
"Robert Lansing, 

"Counsellor of the State Department, 
"Washington, D. C. 
"Dear Sir: 

"I am handing you herewith (in confirmation) a 
copy of the telegram which I sent you to-day in rela- 
tion to the purported summary, contained in this morn- 
ing's issue of the public press, of our proposed note 
in reply to the notes from France and England and the 
British Order in Council. 

"It may be that the information so categorically 
given is erroneous, though as it is subdivided into par- 
agraphs and deals in detail with various of the phases 
of the matter, it bears internal evidence of being 
founded on specific information. Also the appended 
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general comment follows out and expands each propo- 
sition which is set forth in the summary. I note that 
various newspapers differ in their reviews of what is 
expected to be the scope of the identical note and some 
represent it as being more in accordance with the 
actual situation; nevertheless, they all indicate that 
the gravamen of our protest will be placed upon the 
claim that the French-English procedure is a 'Block- 
ade/ whereas it is in fact an employment of 'the right 
of reprisal.' So far as neutrals are concerned, any 
steps permissible under the doctrines of international 
law may be adopted as reprisal, and it is immaterial 
whether such steps assimilate themselves, so far as 
they go, to 'blockade' or to any other of the legitimate 
aspects of a state of war between belligerents. The 
entire subject is summarized by Wheaton (part 
Fourth, chap. II) in his paragraph regarding what he 
terms 'the right of reprisal or vindictive retaliation' — 
and you will note that the British Order in Council 
made public on the 15th instant uses in its preamble, 
concerning the so-called War Zone decree of Germany, 
the phrase 'such attempts on the part of the enemy 
give ... an unquestionable right of retaliation' and 
continuing states that it has 'therefore' been 'decided 
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to adopt further measures in order to prevent com- 
modities of any kind from reaching or leaving Ger- 
many/ Wheaton's statement applies with exactitude 
to the present situation. He says: The whole inter- 
national code is founded upon reciprocity. The rules 
it prescribes are observed by one nation, in confidence 
that they will be so by others. Where, then, the estab- 
lished usages of war are violated by an enemy, and 
there are no other means of restraining his excesses, 
retaliation may justly be resorted to by the suffering 
nation, in order to compel the enemy to return to the 
observance of the law which he has violated.' (See 
also on this subject Vattell, liv. iii, ch. 8, § 142, ch. 9, 
§§ 166-173. Martens Precis du Droit des Gens Mod- 
erne de TEurope, liv. viii, ch. 4, §§ 272-280. Kluber, 
part II, tit. 2, § 2, ch. I, §§ 262-265.) The position 
which it is proposed that we should take is that of 
attempting to force France and England into the 
declaration of a technical 'Blockade'; that we should 
then contend with them as to the character- 
istics of the only T>lockade' which the introduc- 
tion of submarine warfare makes possible; to wit: a 
so-called 'long-distance blockade,' as also on the sub- 
ject of a distinction existing in the doctrine of con- 
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tinuity of voyage (in its relation to blockades) be- 
tween contraband and non-contraband goods. Such a 
course on our part would be disingenuous. I do not 
conceive it possible that it should be contemplated. 
Meanwhile one of the papers in its review of our 
proposed note says that the objections will .be *nar- 
rowed down to a few specific questions/ i. e., the ap- 
plication of the dpctrine of continuity of voyage to 
non-contraband goods, the lack of definiteness con- 
tained in the expressi'on that the* steps contemplated 
will be limited to European and Mediterranean wa- 
ters and the expressed possibility of condemnation be- 
ing visited upon any merchant vessel which : being al- 
lowed to pass as having an ostensible destination to a 
neutral port proceeds to an enemy port: if it be cap- 
tured on a subsequent voyage. As to the first of these, 
so far as we may have limited the doctrine of continu- 
ity of voyage during tfie period of our Civil War to 
contraband this was a limitation of convenience,- an 
extension beyond the point to which we enforced the 
doctrine not being deemed necessary. 

''While I have in my telegram referred to the con- 
tinuity of voyage doctrine as 'ours,' cAiefly because of 
the prominence which we gave it in application during 
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our Civil War, it may be noted that it originated with 
Lord Stowell (Sir William Scott) and was applied 
against ourselves during the early portion of tiie nine- 
teenth century — the well-known cases of the Polly, the 
Maria and the William being illustrative thereof. As 
to the second point, lack of definiteness as to ra- 
dius of operations, it may be observed that the Order 
in Council is at least as definite in delimination of 
radius of operations as is the War Zone decree. Note 
also that in parallel case we would have no difficulty 
in understanding where 'American waters' are and we 
should now have equally no difficulty in tmderstanding 
where 'European and Mediterranean' waters are. A 
vessel clearing for any port on the European coast, 
or any port on the non-European coasts of the Medi- 
terranean, would clearly contemplate going within wa- 
ters properly to be designated as 'European or Medi- 
terranean.' A vessel clearing for any other port would 
not have necessity to traverse any waters which by 
any possibility could be deemed 'European' or 'Medi- 
terranean.' As for the third point, liability to con- 
demnation if : having been allowed to pass as having 
a destination to a neutral port a vessel proceeded to 
an enemy port and was subsequently captured; it 
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would seem that we could ill afford to sustain the 
cause of a vessel which had undertaken to take ad- 
vantage of the ameliorated conditions provided by a 
belligerent, to mitigate as far as possible the burdens 
placed upon the commerce of a neutral by the exist- 
ence of a war, through practicing on us the fraud of 
taking out false clearance papers. 

"The summary of the proposed note given in another 
paper tends to indicate a limitation of our proposed 
protest to any enforcement of the retaliatory measure, 
in the case of non-contraband goods, under the doc- 
trine of continuity of voyage; and to the alleged lack 
of definiteness in the defined radius of action. These 
two points are dealt with above, but it may be well 
to point out that 'contraband' is an elastic term de- 
pendent for its definition upon the actual conditions 
of a given situation and that, as to a country which 
a4ppts the rule of universal military service for its 
males, takes over the regulation of the distribution 
of food, and appropriates the stock of metals and 
other commodities, any of these may legitimately be 
included within the definition of contraband for the 
occasion, whether they or any of them might under 
other circumstances properly be excluded therefrom. 
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"Still another paper in its summary and review of 
the prospective note substantially describes it as a pro- 
posed attempt to claim that a limitation exists against 
France and Great Britain's making a simultaneous ap- 
plication of the rules of blockade and the rules govern- 
ing contraband and non-contraband — ^this is in accord- 
ance with the prior American note. The answer is 
found in the major proposition that the Order in Coun- 
cil is retaliatory and that, in reprisal, or retaliation, 
any and all doctrines of international law may be 
availed of by a retaliating nation simultaneously or 
separately to such extent as is deemed advisable, with- 
out objection by neutrals, provided only that any so 
availed of are rules applicable to neutrals. 

"Summarizing, then, the position which it is pro- 
posed we should take, as the same is found indicated 
in anticipation, in the public press, it would appear 
that we were about to adopt what in my telegram of 
to-day's date to you I have ventured to designate as 
a disingenuous position or a species of special plead- 
ing unbecoming a people of the standing among na- 
tions of the United States of America. 

"There is, moreover, another aspect of this general 
subject which should be referred to, even if but 
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briefly— our original error. Thereby was created a 
false situation in which apparently we find ourselves 
enmeshed. I refer to the fact that Germany, having 
promulgated her War Zone decree, we having 
strongly protested against its utterly illegal character 
in its application to neutrals, received from Germany a 
proposal to mitigate or withdraw the illegal proposals 
so far as neutrals were concerned if England would 
make recited concession to her. Our reply should have 
been that we were neutral. We should have said to Ger- 
many that we would not bargain with them concern- 
ing her illegal proposals any more than we would with 
England or with France in like case. That if either 
France or England took any steps which invaded our 
neutral rights we would deal with France and England 
and that if Germany undertook to invade our neutral 
rights we would deal with Germany. That was not 
our reply. Instead we placed ourselves in the false 
position of seeking to obtain from England conces- 
sions to Germany as a condition of having Germany 
respect our neutral rights. Hinc illae lacrimae. We 
have placed ourselves in a non-sustainable position. 
We are, as it would appear from the predictions con- 
cerning our next note to France and England, forced 
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into the position of quarrelling with them as to the 
details of their retaliatory measures; which retalia- 
tion would never have existed had we continued in 
the very proper position taken in our original protest 
to Germany against her so-called War Zone decree. 
It is apparent from the express terms of that decree 
that it was wholly incapable of enforcement — ^it so 
stated itself to be except at the peril of the lives and 
property of neutrals. It would not have been at- 
tempted to be enforced had we not shuffled and vacil- 
lated after threatening. If it had not been attempted 
to be enforced no retaliatory measures could have been 
resorted to. We have been used to pull the chestnuts 
out of the fire for Germany by what can only be de- 
scribed as most unexampled blundering on our part. 
The sooner we return to a sound diplomatic position 
and abandon the role of volunteer bargainers between 
belligerents, seeking to obtain security for our un- 
doubted-rights from the aggression of the one by ob- 
taining for it concessions from the other, the less likely 
we shall be to lose as well the esteem as the respect 
of all the belligerents." 

Reading these over, three years to a day afterwards, 
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they appear reasonably correct as to the views ex- 
pressed. Incidentally they diow that, modem con- 
ditions being assumed, all and any commodities are 
fairly to be regarded as contraband if a belligerent 
so elect to declare and that the seizure at sea of all 
goods destined directly or indirectly to the enemy's 
use will probably take the place hereafter of "Mock- 
ade" except in the exceptional case. Moreover, cap- 
ture in the air will come doubtless into play in the 
next great war and the existence of ''air lanes'* to all 
quarters of the world will necessitate the maintenance 
of air cruising squadrons by all nations who may de- 
sire to be in a position to control the commerce of 
an enemy in time of war. Let Britain take notice. She 
is often slow in apprehending the marching event of 
the future. The crime of Heligoland, for example — a, 
source for many years of amazement to the writer — 
could only have arisen from a painful lack of vision 
on her part. I presume, however, that, how well so- 
ever a kindly warning may be intended. Great Britain 
will disregard both it and her duty ; as the long estab- 
lished guardian and protector of Constitutional Lib- 
erty ; to "keep the watchfires burning** ; and, when the 
German war is over, will relax into the distractions of 
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commerce, pleasure, comfort and all those other at- 
tributes of life that were so painfully predominant 
during that mid late and post Victorian age in which 
the elements of the present World Debacle were per- 
missively allowed first to seethe and then to crystallize. 
Unless indeed the still unspoiled practical, energetic 
daughters of the British E^npire dominate her in this 
matter and compel, through some Federal Parilament, 
attention to be paid to the constant presence in the 
world of the recurring phenomenon of some race, peo- 
ple, or nation ; of another stain than the one to which 
Liberty imder Law is an inherent quality; developing 
under unscrupulous leaders into a machine for rapine. 

To recur to the subject of Blockade as it was, or 
was understood to be, prior to the development of the 
submarine. One notes that no writer of value dis- 
agrees as to its elements, and that the subject is not 
complex in its attributes and incidents. Also that the 
first attempted infringement on its simplicity of rule 
after the practice became settled, was — ^as general com- 
merce developed — the pretense or subterfuge of "an- 
other destination." This device was met by the doc- 
trine of "continuity of voyage." This doctrine as 
laid down by Lord Stowell was further developed or 
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elucidated by the Matanzas (Mexico-Texas) and the 
Bermuda (Nassau, New Providence-Wilmington & 
Charleston) voyages which were in question in cases 
which arose during the Rebellion and were decided in 
the Federal Courts in the early sixties of the last cen- 
tury. 

So also with "Contraband of War" the subject is 
essentially simple, and in the future will become even 
more simplified. Those articles are "Contraband of 
War" which, by dint of one's knowledge that their 
possession will aid the enemy in his warlike effort, 
one decrees so to be. In earlier days when processes 
were more simple the list of articles which were in- 
cluded in "Contraband of War" was brief and more 
or less definite and generally agreed upon. Yet even 
then variation of the accepted list by one or another 
belligerent in accordance with circumstance was an 
incident which was by no means unknown and one 
by one articles and commodities came to be added to 
it. Hempen cordage, saltpeter, sailcloth, and cannon 
shot, pronounced their own classification at an early 
date. So in this day of motor transportation, and of 
guncotton and other high explosives, do crude rub- 
ber, carbolic acid and raw cotton (though England, 
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for reasons which need not be discussed, avoided in- 
cluding the last in her Ust in this German war) . The 
proces3 formerly was that an article was first deemed 
contraband in cases of blockade then took its place 
in the general list Particular treaties often varied the 
rule between given countries. All this must pass un- 
der modem conditions of war, popularly described as 
"an organized nation in arms." Wherefore, no abso- 
lute rule can be laid down as to the inclusion or ex- 
clusion of any given article in the future, the prob- 
ability being that all commodities will be deemed con- 
traband. So also, subject always to the saving clauses 
with which this paper began, the question of blockade 
in the future must be regarded as a most elastic one. 
Perhaps it may be assumed that "Strict Blockade" 
will not hereafter be practiced, but that in place thereof 
there will be general seizure at sea of enemy ships 
and goods, and also, by their inclusion in the list of 
articles which are Contraband of War, of all articles 
since all can aid his warlike effort. Any Congress or 
Conference that undertakes to formulate rules for the 
future of maritime war and neglects these tendencies 
of modem conditions will find its decrees writ upon 
sand and obliterated by the waves of the first conflict 



io6 THE FREEDOM OF THE SEAS 

which arises. Bourbonism in the framing of the in- 
ternational rules of warfare at sea will be as ineffec- 
tive, as barren and worse than barren of result, as it 
has proven itself in other directions in mundane af- 
fairs. 



CHAPTER IX 

THE FREE SEA OF EDWARD M. HOUSE 

Biography in the mass is history. A single biog- 
raphy may in itself constitute the essential history of 
a locality, or a race, or a nation, for the lifetime of 
its subject. Biographies are not to be laid aside be- 
cause one does not like the author's style, or the point 
of view he entertains. Such should be read for the 
facts given and the incidental admissions without re- 
gard to the views of the author, or those he attributes 
to the individual, or even to the quoted views of the 
latter. So with the current biography in the news- 
papers of Mr. Edward M. House. It is of value 
in so far as it recites facts. As to The Free- 
dom of the Seas, which is made prominent at 
one point therein, the future historian will gasp 
at the statement that "so far as can be determined 
Colonel House was the originator of this much de- 
bated doctrine," while the statesman of to-day will 
experience what our French cousins call "lively emo- 
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tions" at the concluding words of the same phrase 
**at least in its connection with the problems raised by 
the present war." The author of the biography, se- 
cure in his innocence if not sublime in his ignorance, 
continuing, adds, "No previous mention of it has been 
foimd/' Without undertaking to disturb the biog- 
rapher's serenity of poise — ^though at the risk that the 
thousands upon thousands who have died for "The 
Freedom of the Seas" in all its various aspects during 
the last five hundred years or so, may turn in their 
graves, or rise in silent protest from the dead — we may 
put aside matter of that sort in the House biography 
in favor of a study of what is therein put forward as 
recital of the facts which occurred. It may very well 
be that the German statesmen of 191 5 supposed that 
the phrase, "The Freedom of the Seas," in the sense 
in which he used it meant a "general recognition of the 
Declaration of London," when Mr. House laid his pro- 
posal before them. They could not conceive he was 
bringing them their own doctrine. It is quite possi- 
ble also that, upon the confident reintroduction to their 
notice of Germany's, privately desired but entirely un- 
hoped for, doctrine in all its particulars as a novel 
thought, they may have blushingly admitted ignorance 
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and professed themselves willing to sit at the feet of 
learning. But such an attitude on their part must be 
regarded as lacking in ingenuousness. The biography 
after reciting as the invention of Mr. House all the 
details of the German doctrine adds that its adoption 
by the belligerents would have confined this German 
war to "a struggle between fleets and armies" (pre- 
sumably fleet against fleet and army against army) 
which would have been accomplished with a preserva- 
tion of the "economic structure of civilization almost 
unimpaired" and it adds that such a policy would in- 
evitably operate to restrict the waging of war on a 
national scale. Quite so, though this apparently did 
not cross the intelligence of the statesmen of Germany, 
for they are represented as inquiring with open eyes 
what navies would then be used for and were as- 
tounded to learn that they would be useful for de- 
fense against invasion ! But Germany has never con- 
sidered invading France or Belgiimi, Denmark, Hol- 
land or Russia by sea. So far as she is concerned, 
until she grows stronger, land invasion fills her needs. 
That is why, at present, "immunity at sea" is her fa- 
vored but unhoped for doctrine. The "selfish and 
cynical" Germaiis are said, in agreeing to the plan, to 
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have perhaps seen some advantages — ^which indeed are 
perceptible to the naked eye. It is alleged, however, 
by the biographer that Mr. House saw much further. 
He saw his absolutely new (actually world old) doc- 
trine as an important preliminary to a League of Na- 
tions (instead of recognizing it as one of the desirable 
and direct outcomes of such a League). The biog- 
rapher adds that "one of the greatest men in Ger- 
many,*' when he received this aged doctrine in a new 
package, said, "I believe you have thrown the first 
thread across the chasm which bars us from peace." 
What tongues must have been thrust in German cheeks 
when Mr. House, having — ^mirable dictu — succeeded 
in persuading them to his views, departed with his 
wondrous message for London. In all the rhodo- 
montade of the biographer one fact, however, stands 
out as doubtless absolutely, unqualifiedly and utterly 
true "the immediate effect of his suggestion of the 
doctrine in Berlin was to obtain the prompt and en- 
thusiastic assent of Germany.'* Can hmnor go further 
then sedately to put forward that statement as note- 
worthy ? Let us strip all this absurdity from the mat- 
ter and come to what the biographer claims as the 
actual facts. Mr. House went to Berlin and offered 
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to attempt to bring about "absolute immunity for all 
commerce at sea in time of war." Germany ac- 
quiesced in that proposition being immediately put 
into effect. He then went to London and found (to 
his amazement) that the Germans, presumably not be- 
lieving him insane, had taken for granted that he must 
be speaking on behalf of some profound sentiment on 
the part of the American people and, being reason- 
able beings, they deduced that a little energy at the 
moment would bring the United States into the war on 
Germany's side. So would the leaders of any nation 
have judged when a special envoy of the President of 
this Republic came to them with proposals which would 
give them certain victory. They therefore openly 
started a propaganda in the United States through 
Bemstorff and Demburg. This conduct on their part 
the biographer pillories as a piece of typical German 
diplomatic stupidity! Perhaps if the imaginary Mr. 
House of the biography had been familiar with the 
last five hundred years' history of The Freedom of the 
Seas and had appreciated that the German statesmen 
assumed that he as the special envoy of the President 
of the United States did possess that knowledge the 
biographer would have been more charitable of judg- 
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ment Unfortunately it is apparent that, in the biog- 
rapher's opinion, Mr. House thought he had invented 
a new panacea, looked upon the doctrine as his own 
bantling, thought he saw an opportunity to carry 
through successfully a piece of "secret diplomacy" and 
meanwhile it never dawned on the German mind that 
any one could be so innocent of "weltpolitik." 

Knowing what they knew they could only regard it 
as a bid from America for their aid in creating a 
sentiment here which would bring on war wi^th Eng- 
land and they acted/ accordingly. Bless their simple 
hearts, the possibility of their being in the presence of 
an exhibition of utter craft on the part of the 
biographer's Mr. House, founded on false premises 
conjured up in his own mind, never occurred to 
them. That which he regarded as a wondrous, 
secret remedy, they looked upon as a war worn, 
well known and war causing, fundamental dif- 
ference of view among the nations of the earth. 
The idea of keeping the proposals secret never 
occurred to them, while Mr. House, believing it some- 
thing quite novel, doubtless never thought of warning 
them to be silent and secret There is an old tale of 
the vendor of a horse who in selling, failed to men- 



THE FREE SEA 113 

tion that it was blind of an eye, because, he explained, 
the man who sold it to him had failed to mention it 
and he supposed it was a secret. Possibly the Ger- 
mans had never heard the tale and failed to appreciate 
that sometimes there is advantage in not mentioning 
even that which one deems must be obvious to the most 
casual observer. The English do not appear to have 
been so enthusiastic — which the biographer ascribes 
to the "blunder" made by the Germans. But Mr. 
House — "very slowly, made his point and drove it 
home and Englishmen of liberal views began to en- 
dorse it" — a sinister suggestion for the future of the 
world is contained in that misuse of the word "lib- 
eral" and one which would have borne sad fruition 
had they not been turned out of office and liberal 
statesmen put in their places. Our biographer con- 
tinuing says : "Here then was in process of construc- 
tion a basis for negotiation which might have sup- 
ported substantial work for peace." It is interesting 
to note that we have Mr. House's personal testimony 
that all these statements by his biographer are wide 
of the facts and that he never made any such pro- 
posals at all — on April 29th, 191 5, in London, Mr. 
House is quoted in the public prints as denying 
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that he was a peace envoy for President Wilson, 
If the biographer's astounding statements had beoi 
the facts what he should have said at this point wotdd 
be : "Here then are displayed the secret reasons which 
impelled the Germans to believe that they could with 
impimity so far as America was concerned flout the 
world, sink the Lusitania and murder by submarine." 
But asstmie that he did make the proposals and let 
us see in few words to what point we come. This new 
doctrine, this theretofore unheard of suggestion of "a 
free sea!" — ^that maritime nations should assent to 
spoliation and indemnities on land and their abolition 
at sea — is a doctrine which would suit our pockets, 
since, if it brought on no fundamental changes, we 
could continue at all times our trade and remain for- 
ever unprepared, being difficult to invade, but it is a 
doctrine which would end England (imder modem 
conditions sh^ is comparatively easy to invade) . 
Thereby freedom would perish from the earth as well 
on sea as land, for she has guarded it for years. In- 
cidentally it would tiu-n all continental Europe over 
to Germany. It is, however, but short-sighted policy 
to sacrifice everything to temporary commercial ad- 
vantage. With England gone and Europe a single 
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armed camp, instead of many opposing camps, longing 
eyes might be cast in our direction. "When this war 
is over I will stand no nonsense from America," should 
be printed in large letters and hung up over the bed, 
not of Mr. House, but of the supposititious E. M. 
House of our biographer. It cannot be that the man 
of whom he purports to write is of the short-sighted 
type he would induce us to believe. He has invented 
some strange creature. A very little vision, a very 
little world experience, a very little comprehension of 
the human race, enables us all to understand what is 
involved in the proposition "immunity at sea, amena- 
bility on land." In closing, the biography states that 
its subject considers himself "merely a frontier 
Texan." It might be pointed out to the biographer 
that a frontier Texan is perfectly aware of what is 
implied in the old adage that jugs and tea-cups are the 
only things in the world that have their handles all 
on one side. 



CHAPTER X 

A COUNSEL OF PERFECTION 

Of certain other problems than The Freedom of 
the Seas the Preacher said, "Let us hear the con- 
clusion of the whole matter, and proceeded to re- 
solve them. Can the same be done with this vexed 
question of a free sea? Undoubtedly, Yes: — ^When 
the Lion and the Lamb shall lie down together. Then 
the sea will be free. But not in "time of war as in 
time of peace,'' for war will then be imknown. 

Even President Wilson, with an assumption of the 
coming into existence of a League of Nations before 
his mind, made an express reservation or exception 
as to a whole and perfect freedom of the seas. Only- 
suggesting that the sea should be free when and to 
such extent as such League might deem restrictions 
unnecessary. 

As he phrases it : 
"except as the seas may be closed in whole or in part 
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by international action for tiie enforcement of inter- 
national covenants." 

To analyze the mental process which prevents a sane 
mind from postulating utter freedom at seas as a 
constant, it is apparent that every human being rec- 
ognizes all but intuitively that so long as man exists 
there must be contest and conflict of some kind. It 
is the concomitant of mundane existence — ^the one 
essential to a continuance on the earth of any species 
of animal. The phrases in which the fact is cloaked 
are multitudinous — survival of the fittest, struggle 
for existence, competition, development of the breed, 
expansion of the human race, acclimatization, adapta- 
tion to environment; they all mean the same. It is 
a recognized, unalterable truth that when effort ceases 
the breed, race, variety, species, genus, perishes. Ef- 
fort in a human being as with any other animal im- 
plies that the activities of the one will run cotmter at 
some point to those of another. That particular rab- 
bit or deer survives which gets the feed when food 
conditions are adverse. The lack of food thereby 
created causes the death of the other. Man in no- 
wise differs in this respect from the other animals. 
The great expression of human activities since the 
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world was young has been commerce. Commerce on 
land, commerce at sea, barter and exchange of com- 
modities to gain the means of livelihood, advance- 
ment, growth. Commerce on land or at sea implies 
friction at some point or points. Therefore it must 
be regulated. But the instant that commerce at sea 
is regulated in the slightest particular that instant a 
full and perfect freedom of the sea has vanished. 
From that point on it is merely a question of degree. 
Therefore it may be taken as but the prating of the 
"Bolsheviki" of the earth to demand a free sea in 
the full meaning of the phrase. Meanwhile it should 
be noted that great evils flow from attempts toward, 
and the advocating of, a state of perfection in a sin- 
gle direction in contradistinction to general uniform 
progress toward better conditions in all directions 
simultaneously. The vaporipgs of distorted minds 
crying for a standard of perfection as to some one 
elsected incident in human affairs, at a time when 
general progress has not reached a point which ren- 
ders it possible, by as much as they affect the com- 
mon tmderstanding and tend to sway the unthink- 
ing mass, merely supply opportunity to the adroit and 
unscrupulous, be they nations or individuals. The 
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spread of either pacifism or of theoretic socialism 
merely aids in the enslavement and retrogression of 
the particular branch of the human race among which 
it occurs, since each contradicts natural law. If either 
pacifists or socialists were genuine one might confi- 
dently and cheerfully look for their early extinction. 
Unfortimately for the world they merely preadi their 
theories and do not practice them so far as their in- 
dividual personal interests are concerned — ^wherefore 
they survive. A pacifist when attacked seeks instant 
protection by demanding a resort to force on his be- 
half by another — a policeman or what you please. 
Some one, any one, who will exercise force to pro- 
tect him. The socialist believes firmly that any man 
who has a htmdred cattle should divide with his neigh- 
bor. When it comes to his own individual two cows 
his socialism vanishes. If there is to be a social 
structure, if men are to herd together for self de- 
fense, self protection, mutual improvement, or any 
other expressed piupose which embodies or describes 
the mixed motives which underlie the social fabric, 
if, following the law of nature, of contest, of com- 
petition, of commerce, mankind is to traffic at sea, 
then that traffic must be regulated — ^that piracy for 
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instance may not flourish — and any regulation 
thereof is the explicit denial of a full and perfect 
freedom of the seas. 

The real question is not : Shall the use of the sea 
be regulated? But: How and to what extent shall 
the use of the sea be subjected to control? Harbor 
dues, light dues, anchorage limits, the "rule of the 
road,'' punishment for mutiny, suppression of piracy 
and similar matters, all will agree should be regu- 
lated. But '"piracy" already concedes the existence 
of a state of war. For piracy is organized private 
war (just as mutiny is unorganized private war) and 
its "regulation" implies its suppression by armed 
force. Then again even with a League of Nations 
in existence we must assume that a state of war be- 
tween individual nations or between the League and 
some recalcitrant nation will from time to time ex- 
ist The manner of conducting such wars at sea 
must therefore be provided for. At a glance it is 
apparent that the idle whimsy of a full and perfect 
freedom of the seas is but a Bolshevik dream. Again 
if there be no operative and effective League of Na- 
tions we may assuredly contemplate many future 
wars. Shall we expect those whose material inter- 
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ests will be affected by the results of such wars to 
be all of a mind as to war-time conditions at sea? 
Manifestly not. The conditions then must be laid 
down and agreed to beforehand. If no advantage in 
war is to be derived from impeding, preventing, or 
destroying an enemy's commerce we shall find but 
little difficulty in gaining all to assent to immunity at 
sea in time of war for all commerce. If control of 
the sea be matter of little moment either in war or 
in peace, then immunity at sea might be conceded for 
other advantage, or as not worth contending for. But 
commerce is said to be soul of prosperity and of re- 
source, and both are necessary to successful war. 
Wherefore both thereof are sought to be injured by 
a belligerent to curtail the effective effort of the foe. 
But if sea traffic and the control of sea-going com- 
merce are essential to human development and to the 
existence of that which alone guarantees human de- 
velopment, power, then the importance of r^fulating 
the use of the sea cannot be questioned. The record 
of experience points unmistakably to the importance 
of maritime commerce and of the power of controlling 
the maritime commerce of an enemy, and also, curi- 
ously enough, there seems some element of freedom 
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embraced in or derived from a nation's acquisition 
and development of sea commerce and its concomi- 
tant, sea power. 

Control of the sea has been ever one of the great 
guarantees of freedom from foreign oppression, and 
seafaring peoples have generally if not always been 
free peoples. Tyre and Sidon were to an extent in- 
dependent cities when their galleys trafficked for tin 
to Cornwall. Athens was a free city when the Per- 
sian power broke at Salamis. Antony lost the world 
at Actium. Genoa and Venice, which in turn domi- 
nated the sea, were independent and strong. England 
was a free nation when the Great Armada swept into 
the channel. Holland maintained her freedom by 
sea power. To come to modem times, the dreams of 
Empire vanished at Trafalgar. 

So to-day German/s bid for the destruction of 
sea power — ^the submarine — ^is nothing but an evi- 
dence of her appreciation that conquest will come upon 
her from the sea. 

Those who would do away with a dominion of the 
seas for the two free democratic nations. Great Brit- 
ain and America, at any time before democratic prin- 
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ciples prevail under efficient guarantees, and substi- 
tute for it what they term a full and perfect freedom 
of the sea, are enemies of the human race, of human 
development and of liberty. 
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